

Public Works Committee September 15, 2011


PUBLIC WORKS COMMITTEE

The Public Works Committee of the City of Raleigh met in regular session on Tuesday, September 15, 2011 at 3:00p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee 





Staff
Chairman Russ Stephenson, Presiding 

Deputy City Attorney Ira Botvinick


Bonner Gaylord 




Public Works Director Carl Dawson

John Odom 





Stormwater Utility Manager Bowden

Eugene Weeks





Katherine Beard - Transportation
Chairman Stephenson called the meeting to order at 3:00 p.m. He pointed out because they have a forum the group would start the meeting without Mr. Gaylord.  Mr. Gaylord attended at 3:03 pm. 

Item #09-52 – Southall – Request to Release Certificates of Occupancy - This item was referred to the Public Works Committee during the September 6, 2011 City Council meeting. The following memorandum and backup from Paul Kallam, Engineering Manager was contained in the agenda packet.  Public Works Director Carl Dawson gave a brief overview of the information. 
TO: Public Works Committee

FROM: Paul Kallam Engineering Manager 
SUBJECT: Southall Commons (8-10-05)
This item was last heard at the September 6, 2011 City Council meeting and was referred to the Public Works Committee for further discussion concerning certificate of occupancies for townhomes located in Southall Commons development.

Portrait Homes (original developer) received approved construction drawings for Southall Commons (S-l0-05) on 11/8/05 and their first building permit was pulled in 4/21/06. As part of the construction drawings, the townhomes were to receive all vehicular access via private parking lots/streets as you can see on the power point slide. I say private streets because this is necessary for 911 emergency communications and mail delivery but they also act as parking lots also. The only public street is Trail Head Lane (See Attachment) which was built to the property line to the south so it could be extended in the future. Trail Head Lane was built to City of Raleigh standards and specifications and was accepted for continuous maintenance on 10/30/09.

Staff has continuously worked with developers in the past in allowing flexibility in releasing permits for units such as these and the developer has typically continued to construct public improvements along with any private improvements per the construction drawings. Since then Portrait Homes is no longer in business and Mr. Polsky purchased the last remaining 10 lots from the bank. Six of the townhomes have been constructed and are awaiting CO’s and the remaining 4 townhomes lots have not been constructed. Being that Mr. Polsky purchased these 10 remaining lots, I am not sure what agreement he had with the bank or the HOA. We the City would not get involved in this as we would see it is a private matter.

Mr. Polsky is requesting the CO’s on the 6 units that are complete stating that it was not his responsibility to complete the private improvements (sidewalk, final 1” asphalt, paint stripping, etc) throughout the community. If the city grants the CO’s on those units then the home owners that currently live in the community will be looking to the city wanting to know why we released all of the CO’s without the private improvements being completed. We have no surety in place for the remaining private improvements and looking at a potential letter of credit or bond we then run the risk of him defaulting on his obligations and the City having to go in and complete the improvements which are on private property. We also run the risk that if we release the 6 CO’s for the townhomes that are currently constructed, and then Mr. Polsky may not find it economically feasible to build on the remaining 4 lots as the cost of the private improvements might out way his return on the sale of the last 4 lots.

Fortune enough we have not run into this type of problem before but now with the uncertainty with the economy these types of situations are probably going come to light more often.  If you have additional questions about this item, please advise.

Deputy City Attorney Ira Botvinick briefly explained City regulations and policy as it pertains to the Code.  He pointed out the Code gives the City the right to assess properties.  He talked about certain alternatives that could allow this process.  He stated the Homeowners Association can have these type improvements done themselves by hiring a contractor or the City could assess and everybody could pay because they are all using the private streets.  He stated they can handle this the other way and the City does not have to be involved.  
Mr. Stephenson questioned what the extent is of streets that would have to be accepted by the City.  

Mr. Dawson stated they arte not accepting these streets for maintenance.  These are private streets.  He stated they have regulated how many permits or CO’s they have given to the developers he only constructs the facilities required in the Code.  

Mr. Stephenson stated if they are not talking about making the streets public then what are the standard costs of the improvements the City will require.  He stated everything listed as private streets has to be brought up to standards.  He questioned whether Mr. Polsky is responsible for a subset of all these private streets.  

Katherine Beard of Transportation stated all of this is maintained by the homeowners association. The group debated extensively as it pertains who is responsible for the maintenance or improvements.  They determined the streets are all private lots.  
Mr. Botvinick stated an alternative is for the Homeowners Association to borrow from the bank or have the City asses and pay over a ten year period for a higher interest rate. 

Mr. Gaylord pointed out it is a close out of development cost.  

Mr. Dawson stated they hold back on a lot of the CO’s to try to make the developer finish the development.  

There was extensive discussion on ways the issue could be resolved.  

Mr. Stephenson stated it seems they offer the homeowners association a timeframe to get the matter resolved or the City will have to do something.  

Mr. Botvinick stated the question is it fair for Mr. Polsky to pay for all the asphalt and if the parties involved were adequately charged.  He stated the original developer file bankruptcy.  The bottom line is their street does not have a final coat of asphalt and they are private streets.  If they don’t attend to the matter it will only get worst.   The homeowners association can fix this and asses their members.  If this is not possible the COR could do the assessment and get paid over ten years.  

Mark Polsky, 7803 Riverfield Drive, stated he feels the Committee spent a lot of time thinking through this process.  He was not sure how much attention was being given to the matter and everything that has been talked about seems reasonable.  They want everything to work out for everyone involved.   He stated this is not easy for any one to figure out and they have reached the end of their capabilities.  He is here today to see what can be done to come up with a reasonable fair solution and get his father in a position where he could continue the process.  He is trying to find a solution to get this done.  
Mr. Stephenson wanted to know how Mr. Polsky feels about the discussion today. 
Mr. Polsky stated he does not fully understand the assessment and submitted the following statement for the record.
Lauren Jones, Counsel for Bedford Homeowner’s Association, stated the Property Managers and Treasurer are present today for the association.  She stated from the association’s point of view this is not a maintenance issue it is an improvement that was never completed.  She stated when Mr. Polsky bought into the development they bought into a development that would be completed for the approved plan that is on file with the City.  It is unfortunate that the original developer went under but they were committed to do the improvements.  It is important to know that all of this is in view about the asphalt problem and who is committed to fixing it.  She stated she has a hand out that she would like to submit.  She briefly explained the foreclosure.  She pointed out in the Assignment and Assumption of Declarant Rights it clearly states Bella Vista’s acceptance of all duties.  She read the following excerpt:
2. Bella Vista, by its acceptance hereof, agrees that it shall perform all of the duties of Declarant under the terms of the Declaration from and after the date hereof. Bella Vista hereby indemnifies RC from any claim, loss, cost or expense (including attorneys’ fees) that RC may suffer or incur as the result of a breach by Bella Vista of its duties under the Declaration after the date hereof. Bella Vista acknowledges that it shall be a Class A member of the Association as owner of the lots conveyed by the Deed.

There has been no question whether or not Bella Vista is currently developing at the property.  The idea that there was never an agreement or commitment to take on this paving responsibility is in question as well.  She read the following emails as evidence that Bella Vista had committed to the paving improvements.  
From: “George Perry” <george.perryjimallen.com>

To: <gpittman©apgmac.com>

CC: “George Perry” <george.perryjimallen.com>

Sent: Wednesday, June 10, 2009 11:27 AM

Subject: Insurance Bond to Complete Project

George,

My Buyers have full expectation of completing the asphalt, etc. I don’t expect any problems with insurance bonds and they are ready to move forward with the project which is why we want it closed ASAP.

George A. Perry, Jr., Broker




Coldwell Banker HPW JAG

5000 Falls of Neuse Road




Raleigh, NC 27609

Direct Cell: 9194014701

Direct Office: 919-5734555

Fax: 919-573-8336

Email:10/14/20W

FROM: AMMONS PITTMANPROPERTYMANAGMNT FAX NO. :919-79008360 Jan. 18 2011 04:2l PM
Page 1 OF1 From: “George Pittman” <gpittman@opgmac.com>

To: “Steve Tartagilni” <TartagliniS@MOWebblnc.com>

Sent: Monday, July 06, 2009 3:31 PM

At20090708 Southall Commons offer 
Subject: Fw: Southall commons offer

Steve,

Here is newest Polsky offer and they are aware of other offers. bank letter following. Polsky’s have done a pretty exhaustive research into the development issues that may come up from the City, including structural engineers and general contractors opinions on what the City might require and the cost.

George B. Pittman

Ammons Pittman OMAC Real Estate

5821 Falls of Neuse Road 

Raleigh, NC 27609

(919)271-4632 Office


(919)414-3603 Cell

Original Message

From: George Perry

To; gpittman@pomac.com
Cc George Perry

Sent; Monday, July 06, 2009 3:54 PM

Subject: FW: Southall commons offer

Here is the offer and sending over the bank document separately- Then I will scan the document to you directly from here so you have two different copies of all of the paperwork.

Email: george.perry@jimallen.com
From: Sam Polsky



Sent: Mon 7/6/2009 3:32 PM

TO George Perry



Subject: Southall commons offer

Let me know if you need anything else.

--Sam 

1/17/2011
FROM::AMMONS PITTMANPROPERTYMANAGEMENT FAX NO. :9197908350 Jan. 10 2011 04:21 pm
From “George Pittman” <gpittman@apgmac.com>

To: “George Perry” <george.perry@jimallen.com>

Sent; Wednesday, June 10, 2009 8:59 PM

Subject: Re: Counter offer - Property: 7803-782l River Field Drive, Raleigh, NC 27616

George,

As I have explained, we do not have a bullet list of things other than the following:

1. Second coat of asphalt for project and engineers report. We have oral opinion that this will be about $100 K.
2. Rework level spreader and remove silt out of another level spreader which is part of the stormwater system. We think that will be in the $15-18 K range.

3. Have power pole on 401 moved about 5 feet or lines moved to another pole and first pole removed. No estimate of cost.
4. Any punch list items that the City of Raleigh would require upon final inspection, like cracked curbs or sidewalks. No estimate of cost.

George E. Pittman



Ammons Pittman GMAC Real Estate

5821 Falls of Neuse Road


Raleigh, NC 27609

(919)277-4632 Office



(919) 414-3603 Cell

Original Message


From: George Perry

To: pittman@apgmac.com
Cc: George Perry


Sent: Wednesday, June 10, 2009 5:26 PM

Subject: FW: Counter offer Property: 7803-7821 River Field Drive, Raleigh, NC 27616

You have mentioned that AT&T or Progress Energy has to move a power poll five (5) feet near the curb. You have also mentioned the second spreading of Asphalt pavement and the level spreading of the sewer system rocks and landscaping. Sewer silt needs to be cleaned out.  What other things? Will my client have responsibility for regarding the entire Development?

Please refer to #5 in Counter Proposal for Southall and have Seller define the scope of responsibilities accurately and clearly that the Buyer has from the point of purchase moving forward.

George A. Perry, Jr., Broker


Coldwell Banker HPW JAG

5000 Falls of Neuse Road


Raleigh, NC 27609

Direct Cell; 919.801-8701

1/17/2011
FROM: AMMONS PITTMPROPERTYMANAGEMENT FA< NO. 919790a360 
Jan. 18 2011

 04: 22PM P4 
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From; “Steve Tartagilni’ <TartagliniS@MDWebblnc.com>

To: <gpittmanapgmao.com>

Sent: Tuesday. July 14, 2009 10:29 AM

Subject; Property: 7803-7821 River Field Drive, Raleigh, NC 27616

Good Morning, In discussing this contract and the development obligations with RFC they have suggested that we approach the buyer with the following.
I think we want an escrow.

It would be buyer’s money (125% of estimated cost to complete), buyer would be able to draw on it as work is completed and if there’s money left after the work is done, buyer would get it However, it buyer does not complete work by an agreed date, we (or maybe the HOA) would be able to hire someone to complete the work and use the escrowed funds to pay for it.  Please approach the buyer about this and let me know if they would be agreeable to this type of scenario, If so, I will get back to you with more details. Please call me to discuss this if you have any questions.  

Thank you,





Steve Tartagilni 
Asset Coordinator

FROM AMMONS PT TTMRMPRDPERTYMANOEMNT FAX No. :9197909360 

Jan. 18 2011 

04 22PM
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From: “George Pittman” <gpiftman@apgmac.com>

To: “Steve Tartagilni” <TartagliniS@MDWebblnc.com>

Sent Wednesday, July 15, 200911:01 AM Subject 7803 River Field 6 Units and 4 Lots

Steve,

Per our discussion concerning the Polsky offer and the assumption of the development issues by them including:

1. Second coat of asphalt on entire project - Estimated cost $100,000

2. Stormwater Level Spreader repair - Estimated cost $16,000

3. Any punch list items required by City of Raleigh upon final inspection after above two items complete estimated cost unknown

Polsky’s are aware of these items and have done much due diligence. The agent feels they would have a problem with a 125% escrow account.

As a possible alternative, would be to require Polsky to purchase a performance bond for these items and make the beneficiary of the bond to beRC Properties or RFC or Southall Commons HOA.

George E. Pittman

Ammons Pittman SMAC Real Estate

5821 Falls of Neuse Road

Raleigh, NC 27609 
(919)277-4632 Office 
(919)414-3603 Cell
1117/2011

Ms. Jones pointed out because of these emails it is very clear to Bella Vista that they were being treated as the developer and they were taking on the obligations of the original developer.  She read the following excerpts from the Purchase and Sale Agreement:
ARTICLE VI 

DISCLAIMERS AND DISCLOSURE

Section 6.1

As Is Condition –

(a) Except as expressly provided in Section 7.1. Purchaser acknowledges that it will be purchasing the Property based solely upon its inspection and investigation of the Property and that Purchaser will be purchasing the Property “as is” and “with all faults” based upon the condition of the Property and the status of government approvals as of the date of this Agreement, subject to the provisions set forth in Section 9 hereinafter. 

(d) Seller hereby discloses to Purchaser that Seller acquired the Property, while construction was in process but not yet complete, from the original developer/builder through mortgage foreclosure proceedings and that Seller did not design or construct the Property or any improvements which are a part of the Property. Purchaser acknowledges that construction within the Property is incomplete and that Purchaser will, during its due diligence investigation, satisfy itself as to all matters relating to said construction, including, without limitation, status of completion, quality, compliance with applicable laws and private covenants. Purchaser acknowledges and agrees that Seller makes no warranties, express or implied, and Purchaser hereby releases and waives any and all rights, claims and actions based on warranties or similar legal principles, regarding the design and/or construction of the Property or any improvements which are apart of the Property.

Ms. Jones concluded it is the Homeowner Association’s and Homeowners position that Bella Vista is under obligation to complete the development.  The idea of the association paying for what should be a developer cost is not acceptable.  She stated the residents of Southall Commons are hard working people but they can not afford to be assessed even if it were approved.  There is an agreement by Bella Vista to perform this work.  Bella Vista is currently attempting to get out of an obligation and to impose on hard working citizens and want them to pay for this.  The responsibility of finishing street improvements is on the developer. The initial completion is the developer’s responsibility. There is a reason for site/subdivision approval requirements to allow for orderly project completion.  Allowing developers to shift responsibility directly affects her clients who have done nothing wrong and never took on the obligation to finish developing the community.  They are requesting the City withhold the CO’s until the asphalt improvement has been completed and concrete improvements have been made.   
Chairman Stephenson briefly reviewed the documents previously read by Ms. Jones.  He clarified with Ms. Jones what each document defined as it pertains to assuming developmental responsibility and the ownership of Bella Vista.  
Mr. Polsky briefly explained that Bella Vista is owned by his father. Mr. Polsky submitted the following statement to the Clerk for the record. 
To:
Ammons Pittman and the Southall HOA Board of Directors

RE:
Paving the final layer of asphalt in the Southall community (and the Retaining wall the HOA is committed to building)

This document is to serve as a proposal that will be offered as a solution to resolve this matter in an efficient and fair manner.

Some present may know the history of this project and the many problems that lead to its long delayed completion. I will briefly recap some of the history in an effort to bring everyone together with a more complete understanding. When my parents decided to consider the six town houses as a basis for a retirement investment they were captivated by what appeared to be a great offer to purchase a developer’s foreclosure. During preliminary discussions they were told that they would also have to pave the community if they purchased the units. This clearly did not present a reasonable offer or investment opportunity, so they declined but continued the negotiations. After lots of discussions the bank (seller), agreed to sell the properties without the asphalt obligation written into the contract; however, my dad made a verbal agreement to pave the area in front of his purchased homes.

He intended to honor this agreement and hired a crew of asphalt workers to fulfill his commitment, but work was stopped forcefully and extra work was presented to him as additional obligations. Those additional obligations included the reparation of all concrete that had visible cracks around the community and the need to pave the entire community, not just the area in front of his homes. An unfortunate interaction between Rod and my sister-in-law Suzanne forced the discussion of responsibility into the hands of legal counsel. This was important because my dad had not agreed to do any of this additional work during his purchase, and economically was not something he was capable of accomplishing. better, verification with the city of Raleigh confirmed that only the cracked concrete surrounding utilities (man-holes and water valves) needed to be repaired before laying the final layer of asphalt. Additionally, the city stated that the entire community does need to be paved, but that they do not hold us directly liable for that paving. They only want to enforce that the work is actually completed by someone.

Knowing that the community needed to be paved in its entirety, we set out to find more bids to do the paving. This effort to seek bids was also motivated in large part because our contractor had raised his price to over $200,000 after being made aware of the new requests. During the bidding process our contractor failed to refund our payment for the original work ($62,500); money that we would have gladly redirected toward a new contract done in conjunction with the HOA. However, the contract claims IRS troubles and is still unwilling to refund any of the money transferred to him. We are in the process of initiating legal action against him for this theft and other attempts to defraud my family. We therefore have no means to provide any direct capital to begin a new paving initiative. We therefore are looking to the HOA to come together as a representative body of the community and work with us to find a solution that can provide the community with a swift resolution to this long standing problem.

My father and I have discussed many possibilities, but our interest was in finding a solution that could both be rapidly implemented and that was fair to all involved parties. The following is our first and probably most rapidly implementable solution.

Our Solution:

We have determined two things during our discussions and investigation into the paving problem. First, out of 162 potential units we only purchased 6%... 10 out of 162. Second, the total cost to pave the community is $771 per house to pave the area immediately in front of their home; this amounts to $64 per month over one year... about 2 bottles of water per day—these figures are based on the most affordable bid we have received by a reputable asphalt contractor.

We realize that the HOA has many obligations like: maintaining the pool, providing community lighting, coordinating landscaping activities and managing any other repairs required to ensure the safety and structural integrity of the community. We therefore do not feel that placing an obligation of $64 per month per house out of the $120 collected for one year is fair. We feel instead that an amount between $10-20 per month, paid over 5 or more years, would allow the HOA to both continue their current obligations and successfully budget for payments to a loan encompassing the new retaining wall that must be built and paving the final layer of asphalt across the community.

Again, achieving this plan would require that the HOA take out a loan for the total necessary amount required to cover the two aforementioned obligations, and span the payments over a period of 5 (or more) years to ensure that the payments were kept to a minimum while also ensuring that a loan could be paid completely in a timely manner.

In a most fair sense my father would probably only pay his share of the total obligation (6%). However, he’s willing to pay more as a result of our commitment to the community. Mr. Pittman and Rob Hamby both stated that a number of homes were unoccupied and that several more were facing foreclosure. My dad is willing to cover the monthly loan contribution for any home that is not owned. Thus any home that does not pay a HOA due as a result of foreclosure or non-occupancy would have its portion of the $10-20 per month paid by my father until the home became owned. My dad would continue this cycle throughout the duration of the loan. In this way my dad would help to mitigate the additional costs associated with taking out a loan to pay for our communities problems. He would also be taking on a greater percentage of the total obligation, although not a fixed percentage, toward the repayment of the loan that would encompass these final projects.

We are pleased that my sister-in-law’s attitude did not prevent us from being able to once again seek a solution together. I believe with all my heart that we can accomplish anything if we come together as a community. These obligations are difficult to manage for any single person, but together they are entirely attainable. If we want to see these problems resolved and these discussions end, we must work together to solve our common goals. If you find this solution reasonable please sign this document, so that we can begin the projects as soon as possible.

The Polsky family (Scott, Juana, Mark, Sam and Analise)

Mr. Polsky stated this seems to be a fair solution because his father has never tried to back out of a certain percentage of the obligation.  He stated they have never been in a position where anybody would correspond. 

Lawrence Maitin, 8396 Six Forks Road, 27615, Counsel for Bella Vista, questioned the process for obtaining the CO’s for the ten lots.  He asked if it is required that all ten lots are completed.  Mr. Dawson answered in the affirmative.  Mr. Maiten then pointed out there is over 100 units in the development.  He questioned if they have their ten lots developed with asphalt and concrete improvements would this be sufficient to obtain the CO’s from the City or does the whole development have to have these improvements.  
Mr. Dawson stated it is unfortunate that the original developer has brought the improvements up to a certain level and extended a certain proportion of the dollars required to build out the private improvements. The developer was proportionally granted building permits and CO’s for a portion of the total property and total amount of work that he completed.    
Mr. Maitin talked briefly about the hand out submitted by Ms. Jones.  He stated Ms Jones has referred to the Assignment and Assumption of Declarant Rights as the justification that Bella Vista is now the Developer for the entire project.  He stated he disagrees with this.  He briefly explained the Assignment and Assumption of Declarant Rights specifically attached the lots that Bella Vista purchased and in signing the document Bella Vista would believe they are responsible for ten lots not that they were contracting for a purchase of ten lots and were to somehow be responsible for one hundred other lots.  He briefly talked about the emails that were read.  He pointed out there were proposals and counter proposals.  Some of the emails were dated in June, July, and the final contract was signed in August.  If there were some other intention with respect to Bella Vista with developing the entire project it would be included in the final contract and not in emails that contained proposals and counter proposals back and forth.  He stated this is important.  He pointed out the actual declaration of restricted covenants is many, many, pages long. It states the declarant is the owner of the property.  Obviously the original developer owns the property according to the document on page 1.  He stated he only has one copy of the document.  It seems clear by the documents as it refers to the declarant as it relates to ownership to the lots no one would ever think that owning ten lots would make them some how responsible for the remaining lots of the entire development.  He concluded they do not believe Bella Vista thought or knew they would be responsible for this entire community just because they purchased ten lots.  He stated the Polsky’s are small family investing and there is a foreclosing developer, Portrait Homes.  If you look at the deed for them it is for all the common areas on all the lots but if you look at the transferred deed it states no common areas and again they don’t see how they would take the responsibility for the entire development.  

Mr. Stephenson stated from Staff’s report the remaining cost of work is proportional and most of the monies paid in is for the CO’s that have already been issued.     
Mr. Dawson pointed out if the Polsky’s were only responsible for the ten lots theoretically the ten lots would have no parking lot, no asphalt, no concrete, no pavement, no utilities, etc. and those private improvements would be associated with the ten lots.  He asked Mr. Maiten if he agrees.   
Mr. Maitin stated he and his client believe they are responsible for the ten lots.  Mr. Maiten stated he is not sure when the foreclosure happened and what really happened with transfers.  It appears all of the common areas were still owned by the developer.  
Mr. Gaylord pointed out it would be controlled by the developer through the HOA and there would never be an enumeration of the costs associated with completion of the project.  There would be a transfer of rights and the cost of the completion of development would be worked into the pro forma and it would be discussed in the negotiation period.  He stated he understands several emails that show it being discussed as part of a negotiation period and that cost would have been imputed in to the financial pro forma for the developer going forward and the ten lots going forward.  The declarant is the developer, therefore the developer knew about the cost based on these emails and this should have been computed in the purchase price to make the pro forma work.  
Mr. Maiten stated he can’t imagine Bella Vista knowing they would have a cost of an additional $100,000.00 after signing the agreement.  Mr. Gaylord stated it was expected in the emails.   Mr. Maitin pointed out there were proposals going back and forward and they were originally going to sign a contract sometime in July.  He submitted a contract to the table that was written in July.  He stated this contract was never signed.  There was a contract signed in August and Bella Vista did not enter into a contract that would encompass them finishing the entire development.  The conversations in the emails were back and forth with two real estate agencies.  The agreement was made in August.  It seems very specifically the contract is for just the ten lots.  
Mr. Stephenson stated in looking at the email dated July 15, 2009 and the following excerpt he would like to question costs and whether the entire project means in front of ten units or for the entire community as it pertains to the project.  
Per our discussion concerning the Polsky offer and the assumption of the development issues by them including:

1. Second coat of asphalt on entire project - Estimated cost $100,000

Public Works Director Dawson stated he would say this would have to be the entire project especially based on the prices.  
Mr. Stephenson asked Mr. Maitin if he is saying the Polsky’s would have never agreed to this.  Mr. Maitin stated the only reason he is saying this is because Ms. Jones’s information is referencing proposals and a purchase contract of a July 2009 and the purchase contract that he has is dated August 2009.  It is believed they never enter into the July contract based on those proposals and they entered into the August 2009 contract that does not include those proposals.   
Mr. Odom asked whether the group has a copy of the contract Mr. Maitin is discussing.  Mr. Maitin briefly explained how the August contract is the final one and he has not seen a contract for July in which Ms. Jones had presented.  

After extensive debate among the group on the various issues relating to this case Deputy City Attorney Botvinick stated the City can’t really offer anything and all the City of Raleigh can do is assess the project if all parties are agreeable.  The City does not have a role and the Committee has no action to take.  This is a court case.  The City is not a binding arbitrator. Mr. Odom questioned should the City hold the CO’s.  

(Councilman Weeks left the meeting at 3:44 p.m.)
Mr. Botvinick stated the court should decide.  The opposing parties briefly discussed who should fund the project.  Mr. Maiten pointed out Mr. Polsky’s parents don’t have $200.000.00 and the HOA does not have the money so they are trying to figure out the best solution.  Mr. Gaylord asked if any way they were to make a ruling that’s a change in policy would result in the City being involved.  He does not see how they can make any ruling that is an alteration of City policy because of all these concerns and issues that need to be worked out.  It is not in the City’s hand and he does not feel they should alleviate from where they have been.    
Mr. Stephenson stated he has heard two alternatives and is not sure which one is suitable. They can continue holding the CO’s or let them go.   There was a brief discussion on if the CO’s should be held.  After a lengthy discussion with Mr. Botvinick he reiterated this is not the City’s problem.  He pointed out again there is only one way the City can handle this and that is to assess the owners.  He stated this should be handled by the court.  He stated they can continue to hold the CO’s but there is nothing they can do but assess that will fix the streets.  They can not compel an offer.   The group discussed permits, costs, fairness, etc. as it relates to who should pay for the private improvements. 
Mr. Gaylord stated they have been discussing things that are not relevant to this body.  This is a legal decision that is not within their hands.  The Committee can’t rule for one party or the other and he does not feel they can change the policy. 

Mr. Polsky stated they have only purchased 6% of the property which means that 19% of the community‘s permits were still issued after 75% point.  How was it that so many received their certificates but now when his company purchases a very small amount we are compelled to the holding rule?  
Mr. Dawson stated the remaining cost is 6% of total cost.  He then itemized the improvements for Mr. Polsky.  Mr. Dawson pointed out they are talking about private improvements.  

Mr. Stephenson stated they could not debate whether City policies are right or wrong anymore today.  The question is whether the Committee will uphold City policy or not.  

Mr. Odom motioned to uphold City policy it was seconded by Mr. Gaylord put to a vote that passed unanimously.  

The Committee recommends the item be reported out with the understanding existing City policy be upheld. 

Item # 09-53 - Stormwater Variance – Lot 584, Bedford at Falls Subdivision – This item was previously discussed during the September 6, 2011 City Council meeting and referred to the Public Works Committee.  
Stormwater Utility Manager Bowden gave an overview of the following report:

FROM: 
Stormwater Utility Manager 


DATE: 
September 8, 2011

SUBJECT:
PWC Item 09-53 - Variance Request to the Stormwater Regulations — Lot 584—Bedford at Falls River –

This variance is to request relief from meeting the nitrogen reduction requirements contained in the City stormwater regulations. Forty-two lots in Phase 15 of the Bedford at Falls River Subdivision were granted a variance to the stormwater regulations in 2008 by Council. The variance was requested at that time due to the fact the grandfathering provisions for subdivisions approved prior to 2001 had expired in 2006.

The variance request in 2008 contained the following conditions:

1- Payment to the NC Ecosystem Enhancement Program for nitrogen reduction

2- Install one of the following Low Impact Development (LID) Devices on each lot.

A. The maximum number of rain barrels allowed by the Bedford Homeowners Association.

B. A rain garden for a portion of the impervious surface runoff from the lot.

C. Small infiltration trenches for a portion of the impervious surface runoff from the gutters of the home.

3- The LID devices to be considered for each lot shall be reviewed by staff and considered based on using a stepped down approach per the Division of Water Quality’s BMP manual. The means the devices providing the most nitrogen and quantity reduction will be considered first.

4- Review and approval of the proposal for each lot by City staff and staff will provide LID education information to each property owner.

In the 2008 approval, the applicant also agreed to limit the impervious surface on each lot to either 3500 or 4500 square feet. Lot 584 was allowed 4500 square feet. This specific variance request is to allow an impervious area increase up to 6000 square feet.  The Stormwater Management Advisory Commission discussed this issue and recommends denial of this request. Based on the City Code requirements, City Council may consider a variance request based on the criteria below as outlined in the City Code:

1. There are unique circumstances applicable to the site such that strict adherence to the provisions of the chapter will result in unnecessary hardship or create practical difficulties

2. The variance is in harmony with the general purpose of this chapter; and

3. In granting this variance, water quality has been protected, public safety and welfare has been assured, and substantial justice has been done.

The Stormwater Management Advisory Commission did not feel this request satisfied the criteria listed above. The Commission voted to deny the request by a 7-1 vote.  Mr. Bowden pointed out the applicant has offered up some more stormwater devices.  
Mr. Stephenson questioned in the 2008 variance if the lots had any impervious surface limitations before.  Mr. Bowden answered in the negative.  Mr. Stephenson confirmed the new development has the stormwater regulations that were waived for this entire subdivision.   Mr. Bowden stated the only variance that was given was only for the specific forty-two lots. Mr. Stephenson asked to hear from the petitioner.  

Mark Kring stated the variance was ahead of him looking to build a house in Bedford.  He pointed out there was no way for him to find out about this variance and the impervious requirements, other than submitting for a permit and getting rejected.  He was aware there is an issue.  It is noted in the minutes of the SMAC committee and the Council in 2008.  He pointed out when they submitted to SMAC they asked to discuss ways to litigate this and they were not interested.  This is why it was brought to Council.  He read the following excerpt from Stormwater Development Supervisor Ben Brown’s, memo dated August 2, 2008:  

The increase in impervious for this lot does not affect the applicant’s compliance with the stormwater detention requirements and staff agrees that the nutrient loading does not increase enough to necessitate a buy down. 
Mr. Kring submitted the following statement and gave an overview of the request for a variance to the allowable impervious for lot 584 Bedford.  Request is to increase the allowable impervious from 4500SF to 6000SF, and to mitigate in excess of the additional impact by the use of a rain water harvesting.

Benefits:

1. Improved storm water detention/treatment by capturing a 1” rain event off of the roof area.

2. Utilize the harvested rain for irrigation.

Current Requirement: 4500 SF allowable impervious, with two rain barrels required, 2 barrels x - 75 gallons per barrel = 150 gallons of water captured, 150 gallons mitigates 240 SF of impervious (with a 1” rainfall).  Current requirement leaves 4260 SF of impervious untreated.

Proposed Improvement: 6000 SF allowable impervious, with a rain harvesting system, 2500 gallons of water captured and treated via irrigation.  2500 gallons mitigates 4010 SF of impervious (with a 1” rainfall).  Proposed improvement leaves only 1990 SF impervious untreated.  We are requesting an increase of 1500 SF in impervious which would yield 935 gallons of storm water in a rain event. We are improving our storm water capture to 2500 gallons which is a net benefit of 1415 gallons (2500 gallons of capture - 150 previously required - 935 of additional run-off= 1730 net gallons of storm water captured in a 1” rain event).  The overall effect of approving this variance request will be to dramatically improve the storm water detention and treatment for this lot.

Attached are the supporting calculations from John R. McAdams Engineering as well as the rain water harvesting system design from Rain Water Solutions.
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Mr. Kring concluding he is proposing to majorly increase the stormwater situation.

Mr. Stephenson pointed out he is not an expert in any of these things but they do have people who are experts and he would like their opinion.  

Mr. Kring stated John McAdams and Mr. Clark and they are working on calculations present.  He had an expert in rain harvesting who provided the lab.  He has done his due diligence to ensure he is doing the right thing.  
Mr. Stephenson stated as it regards policy this may be something the Stormwater Management Advisory Committee may want to advise on.  
Mr. Kring stated SMAC’s concern was other people may want to do this.  He pointed out they have programs that give credit to people and this is information on the web.  

Mr. Bowden stated while the proposed system would hold more water there will be no benefit.  Another thing is the system will not treat stormwater for nitrogen. 

Attorney Botvinick pointed out the devices are not recognized by the State.  They have asked over and over again to get State Authorization.  The bottom line is the City allowed the temporary variance.  This is not standard.  It is not consistent with the two and ten year storm.  They don’t deal with nitrogen.  The City is obligated to support the safety environmental laws.  Mr. Kring stated Staff has noted nitrogen is not an issue.  He pointed out it is in the memo dated August 2, 2011.  Mr. Botvinick stated the question is what the variance was and now should the variance be modified. He briefly explained DWQ (Division of Water Quality) requirements.    
Mr. Kring pointed out there is a DWQ technical guidance issued in September 2008 which basically outlines how you can trade off rain harvesting for impervious.    
Mr. Stephenson stated the more they get into the legal and technical aspects the more it seems like this is something the Committee can’t decide today.  

Mr. Kring pointed out he has been going through this process for three months in anticipation of building a new home.  After today his wife will demand of him to make a decision either to change their plan or build a different house.  He needs to have a fruitful discussion. He needs to know if for some reason it does not seem anywhere close to understandable and if the Committee does not see this as a good thing that he is improving the stormwater management of this lot.  
Mr. Stephenson stated he is saying this could be a fantastic new direction but he does not have the technical or legal expertise to make that decision here today.  He stated he loves the idea and he is for more onsite stormwater capture and reuse.   He is for this setting a precedent and going forward but he is not going to do this without having the legal and technical data needed to make that decision.    
Mr. Gaylord stated the question is the Committee opening themselves up to someone saying we don’t like the decision and the mandate is to go find decisions like these or we are going to sue the City of Raleigh.
Extensive discussion took place regarding rules, law suits, pervious surface, areas for buy downs for nitrogen, nitrogen guidelines, calculations as it pertains to this request, allowance of rain barrels, HOA rules, compliance, variance, state and federal regulations, exceptions to the rules, water quality, retaining, recycling, ten year storms, hardships, safety, etc.

Mr. Botvinick stated the threshold question is does this development need DWQ ruling.  

Mr. Gaylord stated his perception is there is the Stormwater Management Advisory Committee that task with venting all these details that were presented to them.  The reason the Committee is there is because they are appointed and know what they are talking about.  He questioned what was presented to SMAC versus the Committee.
Mr. Kring pointed out the initial review with Mr. McAdams and with SMAC was that it appeared to be an issue within the nitrogen area.  The initial part is this should be approved without any treatment.  He stated he was prepared to offer alternates.  He stated when they presented, he was out of town but his understanding is once SMAC gave their negative response to the straight up approval  of the increase his group asked if  they could do some type of alternate means.  They were not interested in hearing this.  He stated if the group is asking if this is the correct avenue he would say there is a committee in place that is not interested in listening to alternatives.  In this regard they did not have a platform or an opportunity for them to even question what the alternate means are.  
Mr. Stephenson questioned who had this conversation and did the Committee say they are not interested in creative alternatives.  Mr. Kring stated he was not personally at the meeting.  Mr. Stephenson stated he has no problem directing SMAC to look at creative alternatives.
Danny Bowden pointed out there were actually three issues, (1) the closeness to the Neuse River (2) concern that other lots in Bedford would request the same and (3) it did not meet the intent for those variance criteria of the City Code.  
Mr. Odom stated he agrees with the exception of there is another alternative that they did not hear.  He stated he does not know if it will make a difference.  
Mr. Gaylord questioned whether this item could be sent back to the Stormwater Management Advisory Committee as a matter of due process.    
Mr. Kring pointed out he has little time but if he can leave the meeting today knowing there is a lot of potential to generally support his proposal and it would be a shorter duration of three weeks and have a positive outcome it would be best because his lease is up in this time period.  
Mr. Stephenson stated Mr. Odom says all of the time that he has been pushing for this. 

Mr. Gaylord suggested sending the item back to SMAC with the request that they consider favorably potential alternatives. Mr. Stephenson said he would like for SMAC to take into consideration compliance with State and Federal laws.  He would like to set a precedent that they will be comfortable living with from time to time.  
Mr. Botvinick talked briefly about the three issues Mr. Bowden mentioned previously, (1) the closeness to the Neuse River (2) concern that other lots in Bedford would request the same and (3) it did not meet the intent for those variance criteria of the City Code.  

Mr. Bowden pointed out without a special meeting SMAC does not meet until October 6, 2011 and briefly talked about there being other options available.  He briefly talked about bioretention infiltration and that there may be other alternatives.  

The group discussed briefly irrigation options, bioretention as it pertains to failure, verification of DWQ (Division of Water Quality).    
Mr. Kring reiterated he is truly under a time constraint and asked the Committee to take action today. 

Mr. Stephenson stated he resist having just received this information and taking action with legal and major technical issues involved.   He does not have access to any information.  The kind of thing being proposed is something he has been trying to figure how to move forward.  If this is the catalyst to do this he would like to expedite as much as possible but he does not know what control he has over dictating SMAC’s meeting schedule.  The Committee can ask for them to schedule a meeting as soon as possible. Staff says it may be possible to schedule a meeting before Council meets on October 6, 2011 and whether they can come up with something they are comfortable with; a precedent for future variance requests in one shot, and Staff can provide adequate information.  He stated Mr. Kring is asking for a lot even though it may not seem he is.  If it was just pertaining to Mr. Krings lot and did not pertain to nothing else in the City that would be very easy but they are looking at State and Federal regulations, setting a precedent for with alternate means of compliance and variances, rules etc.  Deciding here is very precarious, dangerous thing for the Committee to do. 
Mr. Kring stated he would hope by sending it SMAC he hopes if it is something the Committee feels strongly enough about that they would engage themselves to get the meeting scheduled sooner than later.  
Mr. Odom motioned this item is sent to the SMAC to work with Staff to consider creative alternatives requested by the petitioner and that State and Federal regulations be acknowledged as a precedent could be set.  It was seconded by Mr. Stephenson and put to a vote that passed unanimously.  

The Committee recommends this item is sent to the Stormwater Management Advisory Committee to work with Staff to consider creative alternatives requested by the petitioner.  The Committee also recommends that State and Federal regulations be acknowledged as a precedent could be set. 

Mr. Stephenson asked Mr. Bowden to have a time line for the scheduling of a meeting with SMAC and relay the information back to all parties. 

Adjournment: There being no further business, Chairman Stephenson announced the meeting adjourned at 4:35 p.m.

Daisy Harris Overby

Assistant Deputy Clerk
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