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The Public Works Committee of the City of Raleigh met in regular session on Tuesday, June 24, 2014, at 5:00 p.m. in the City Council Chamber, Room 201 of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina with the following present:
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These are summary minutes unless otherwise indicated.

Mr. Weeks called the meeting to order and the following items were discussed with actions taken as shown.

Item #11-07 – Brentwood Today Lake and Dam Rehabilitation Project.  This item was previously discussed at the Committee’s November 26, 2013 meeting and held over for further discussion.

Stormwater Project Engineer Veronica High used a PowerPoint presentation to summarize the following staff report:

As reviewed with the Public Works Committee at the November 26, 2013 meeting, the Brentwood Today Lake Dam spillway unfortunately failed in early March 2012.  The major challenge to date in implementing the City’s planned and the community’s preferred project to restore and preserve the lake through dam rehabilitation has been that the main property owner does not desire to maintain future ownership and responsibility of the land.  However, the City’s policy is to obtain permanent easements only over the improvements to the dam and spillway areas for lake restoration projects.  This provides for a shared level of responsibility with property owners accepting responsibility for the lake in their area with the City accepting responsibility for the major improvements to the dam and spillway.

Since the last discussion with the Committee, staff has met again with the representative for the primary property owner (SMADA).  The SMADA representative confirmed that the property owner is willing to dedicate/donate the land to the City or another entity willing to accept ownership of the parcel.  Staff is not aware of another entity that is willing to accept ownership of the SMADA parcel at this time.  Staff has also reviewed the property issues with the City Attorney’s Office. 

Based on earlier feedback from the US Army Corps of Engineers, there is generally a three-year timeframe to apply for approval to re-construct a dam/lake following a dam breach as has occurred at Brentwood Today.  This means that final permit applications for the dam/lake restoration project would need to be finalized prior to March 2015.  There could be costly mitigation impacts as a condition of permit approval to restore the dam and lake impoundment beyond this timeframe.

Staff recommends that the City maintain its established policy of obtaining permanent easements when performing lake and dam rehabilitation projects for public purposes as planned for Brentwood Today.  Permanent easements, and not fee simple ownership of land, are also consistent with the approach to other stormwater capital improvement projects, such as drainage system improvements.    

In this context, the following options and information for Brentwood Today are provided by staff for consideration and direction by the Committee and Council:

Option 1 - Committee and Council direction to staff to move forward with the proposed and planned lake and dam restoration project.  This option would require Council-directed exceptions to the City’s policy for lake/dam restoration projects.  The current lake/dam restoration project for Brentwood Today as planned by the City cannot move forward without the required temporary construction and permanent easements from private property owners in the community.  SMADA is the primary property owner involved holding a large majority of the land required to reconstruct a safe dam and spillway, and thereby restore the lake.  SMADA’s representative has confirmed with staff that they do not desire to maintain ownership and responsibility of the land area of interest going forward.  At the same time, staff recommends maintaining the policy of acquiring easements only as opposed to fee simple ownership of land.  SMADA representatives have been open and collaborative in working with the City team and the community in trying to reach a resolution in the best interest of all involved.  

Thus, for the earlier approved Option 1 (dam/lake restoration) to effectively move forward, particularly in light of the breached dam, staff would need direction from the Committee and Council to work with the property owner to accept the offer of land dedication from SMADA in the case of the Brentwood Today Project.  Discussions with the City Attorney’s Office have indicated that action to acquire needed easements, in the absence of consent from the property owner, would have largely the same effect/outcome in terms of liability/responsibility for the City as accepting the required land in fee simple dedication.  

If this option were recommended by the Committee and Council the net outcome would be that the City would have full ownership/responsibility of both the restored dam and lake area.  However, staff would note the concern that property owners for other lake restoration projects, including the Northshore Lake project upstream of Brentwood Today, have agreed to (or are being asked) accept on-going responsibility for “the lake” while the City obtains permanent easements only over the significant dam and spillway improvements.  The Northshore Lake restoration project is currently under construction with the easements approach.

Restoration of the dam/lake is the currently authorized Stormwater Capital Improvement Project with construction funding of approximately $1.96 million set aside earlier.  Engineering design plans prepared by consultant HDR are also largely complete for this earlier programmed option.

Option 2 – Abandon the proposed dam/lake restoration project and formally evaluate other potential non-lake options such as stream/wetland restoration.  Given the challenges and impediments to the dam/lake restoration for Brentwood Today since it became an approved project, the Committee and Council could recommend authorizing City staff to abandon the dam/lake restoration project.  

Under this option staff would move forward with a formal yet concise evaluation of other potential non-lake options such as stream restoration or a combination of stream restoration with integral riparian wetland areas.  The first step in any non-lake restoration option would be to further engage the community, SMADA, and all property owners that would be affected by a revised project direction to seek to develop a consensus of what would be acceptable to the community while providing benefits in terms of public stormwater management and watershed management.  Based upon public meetings and surveys to date, restoration of the lake has been the preferred outcome from most of the community stakeholders.

Under a non-dam/lake scenario, potential improvements may entail designed safe removal of the failed dam structure in addition to providing a stable upstream and downstream channel and riparian environment.  Wetland areas within the restored stream/floodplain corridor could be integrated with the non-lake approach, if and where deemed publicly beneficial.  The most simplistic version of this option would be to formally remove the failed earthen dam and concrete spillway, remove accumulated excess sediments from the area consistent with regulatory permits, and provide basic grade control restoration for the stream channel.

Additional or new funding would not be required to move forward with this more limited option.  In fact, Option 2 would be expected to reduce costs as compared to restoring the dam/lake.  The City would seek to identify the most cost effective non- dam/lake option that would provide public stormwater management benefits for this watershed.

A real concern with Option 2, however, is that the primary property owner (SMADA) continues to desire to not have on-going ownership/responsibility of the land where any potential stream/wetland projects may be potentially identified as beneficial.  Staff has had a further conversation with the SMADA representative even this week to verify that the property owner has no interest in maintaining the property longer-term.  While other parcels may be involved with any potential non-dam/lake project, the primary property that would have to be involved and in support is the SMADA property.

Option 3 – Abandon the project.  Given the challenges and impediments encountered to applying the City’s lake preservation policy in the case of Brentwood Today, the Committee and Council could recommend the City discontinue pursing repairs and restoration to the dam/lake and abandon the project altogether.  The project would be removed from the Stormwater Capital Improvement Program.  Previously appropriated funding for the dam/lake project ($1.96 million) would be returned to the Stormwater Fund Reserve and held for other future priority City stormwater projects.

Given time the stream and riparian corridor will continue to naturally adjust and re-stabilize.  Some of this is already occurring.  For the near term, however, there remains significant accumulated sediment within the Brentwood Today riparian corridor and downstream of the former dam that may need to be formally addressed by the property owner(s).

City Staff Recommendations

Staff recommends maintaining the policy of obtaining required easements for capital improvement projects such as the planned Brentwood Today Dam/Lake restoration.  

For Option 1 (to implement the earlier approved dam/lake restoration project) to effectively move forward, the Committee and Council would need to provide a directive to staff to work with the majority property owner (SMADA) willing to dedicate the land needed for the project as opposed to dedicating the easement rights to the City.  It would not be constructive or beneficial to pursue actions to acquire easements in this case outside of mutual consent from property owners.  Staff has concerns that this approach would require major exceptions to the policy for lake preservation projects and would not be consistent with other projects citywide.  Therefore, staff cannot recommend Option 1.

If Option 1 is also not recommended by the Committee and Council, then the earlier approved dam/lake restoration project would be cancelled.  The options then would be to either pursue a very limited further investigation of non-dam/lake options (Option 2) or to abandon stormwater-related improvements for the Brentwood Today area altogether (Option 3), given the impediments encountered following the earlier approved dam/lake restoration project.

Option 2 would allow for an updated formal review of other potential non-dam/lake options for the Brentwood Today riparian corridor.  Easements would still be required for any potential stream-related improvements on private property under Option 2, however.  Staff concern with this approach, based on the significant work and discussions to date, remains with acceptance from the primary property owner (SMADA) of the required easements for any potential stream/wetland improvements.

Given the context and significant effort invested to date by the community and City team in seeking a stormwater solution for the Brentwood Today area, the Committee and Council feedback and direction to staff is critical to reaching a final direction and resolution for the City’s level of involvement going forward.

Clerk’s note:  the PowerPoint presentation included photographs of the current dam conditions, the first dam breach in March 2012, the lake bed showing vegetation encroaching and reestablishing the stream bed, etc.

Public Works Director Carl Dawson talked about the stream restoration option noting the easements could be obtained through the condemnation process with Project Engineer High noting that is an option.

Discussion took place regarding how and when condemnations are required to obtain easements for the lake/stream restoration with Mr. Odom noting the City would retain maintenance of the stream bed.

Mr. Maiorano the lake’s condition affected stormwater drainage issues, property values, etc. with Project Engineer High responding the dam’s deteriorating condition brought the matter to staff’s attention.  She stated Beamon Lake, located downstream, would benefit the most from the restoration with regard to water quality, sedimentation control, etc.  

Public Works Director Dawson pointed out part of the issue is the dam failed and the stream is depositing silt into Beamon Lake, which will require periodic dredging .  He noted the stream restoration will help reduce the sedimentation issue.

Mr. Odom pointed out back when Hurricanes Fran and Floyd came through, the City purchased 2 homes that were flooded out.  He talked about the City’s efforts to clean up the lakes and how the City developed a policy of transferring lake ownership to the surrounding property owners.
Mr. Weeks noted after listening to staff’s comments he would favor stream restoration.

Deputy City Attorney Francis Rasberry talked about liability issues if the City were to take ownership of the lake. He stated the easements would be obtained voluntarily with the understanding the property owner assumes liability.  He stated the City is interested in the hard structure of the dam, and pointed out if the City uses condemnation to obtain the easement, a judge could possibly rule the City accepted the responsibility of the stream.

Mr. Odom pointed out the City would have to maintain the stream anyway with Deputy City Attorney Rasberry indicating that is correct.

Deputy City Attorney Ira Botvinick the stream restoration option would help reduce long-term costs.  He stated the issue is the property owner wants nothing to do with the project and wants to sign over the land to the City.  He stated a better option would be to get the land for free.  He stated another option would be to pursue a sedimentation public nuisance against the property owner (a company that is now defunct) and the City could abate the nuisance.

Mr. Maiorano noted none of the explanations offered make it any easier for him to render a decision on this matter.  He questioned if there were any recreational uses on any of the affected lakes with members of the City staff in the audience responding in the negative.

Wayne Elliott, 3621 Greywood Drive, pointed out when the lake goes through a rain storm the stream swells to over 90 percent of capacity.  He talked about upstream Northshore Lake having road access to the lake and that a resident who just moved into the neighborhood there found that her property was located next to one of the access roads, and is now looking to sell her home because the City’s work restoring Northshore Lake causes too much noise and disruption.
Mr. Elliott stated he strongly opposes restoring the lake and read the following prepared statement:

I strongly and adamantly oppose replacement of Brentwood Today Dam and Lake.  The City advises a twenty foot buffer would be required from my back yard to construct a haul road for dump trucks and dredging equipment.

This would take twenty large pine trees, 2 wooden fences, down each side of my property and a fence at the bottom of my property, allowing access to my back yard for deer, fox, and other animals.

I have cancer and must sleep twelve hours a night to avoid extreme lethargy.  That would be impossible with all the noise 30 feet from my back door.  I would rather someone build an airport beside us.

We recently cut two pine trees from this easement so they would not fall on any of our houses.  Soon after, about ten thousand termites appeared in each of the two stumps.  Twenty stumps would mean ten times the termites.  They fly up, and the wind blows them onto our house.

We just spent $640 to treat termites in the two stumps.

Because of the potential noise problem, I will fight this in court as long as possible.  I have the means to pay lawyers.

If the City offered me $100,000 for the easement, the answer would be a resounding “NO”.

Mr. Elliott questioned if the City pays the property owner for the easement with Mr. Weeks responding in the affirmative.

Teresa Elliott, 3621 Greywood Drive, also expressed her opposition to the lake and dam replacement.
Discussion took place regarding the history of this item before the Committee and staff’s recommendations with Mr. Odom indicating he favors cleaning out the lake as the City will get the land for free as the property owner is eager to sign it over.  He talked briefly about the upcoming US Army Corps of Engineers permitting deadline.  Mr. Odom pointed out this issue has been before the City Council since 1996, and stated he does not understand why the City doesn’t want the land as it is his belief the liability would be the same as the City’s liability for the sidewalks along Fayetteville street.

Deputy City Attorney Rasberry pointed out when a government entity goes on to private land and makes improvements, legally, the City assumes liability responsibility.  He talked briefly about liability issues when obtaining deeds of easement.

Mr. Odom questioned whether the City has liability over what happens within its parks with Mr. Rasberry responding in the affirmative.

Mr. Weeks reiterated his favor for stream restoration and would entertain a motion along those lines.

Mr. Maiorano made moved to instruct staff to pursue option No. 2 which includes abandoning the lake/dam restoration and evaluate stream/wetlands restoration.  His motion was seconded by Mr. Weeks and a roll call resulted in Mr. Maiorano and Mr. Weeks voting in the affirmative and Mr. Odom voting in the negative.  Mr. Weeks ruled the motion adopted.

Item #13-06 – Downtown Solid Waste Collection – Appearance Commission Concerns.  During the June 3, 2014 City Council meeting this item was referred to the Public Works Committee for further discussion.

Appearance Commission Chairman Bang Le, 300 West Martin Street, referred to the Commission’s report included in the agenda packet and talked about how the Commission’s report grew out of complaints from business owners and citizens regarding downtown trash collection.
Mr. Odom noted it would be labor intensive to set up a new collection system for Downtown.

Mr. Odom indicated he had a prior commitment and asked to be excused from the remainder of the meeting.  Without objection, Mr. Odom was excused, and left the meeting at 5:47 p.m.

Appearance Commission member Dean Rains, 5504 North Hills Drive, summarized the report stating the Commission spoke with the City’s Solid Waste Services Department and the Downtown Raleigh Alliance, both providing information for the report.  He talked about changes in collection times as the result of noise complaints, as well as potential environmental hazards such as odor, noise, stains, rodents, etc.  He talked about snow removal responsibilities, and noted other cities contacted for the report asked for suggestions in solving their downtown solid waste collection problems.

Mr. Weeks talked about Solid Waste Services’ quick response after downtown events conclude, especially after last New Year’s Eve celebration with Mr. Rain pointing out the Appearance Commission is talking about solid waste collections taking place during downtown events, and Mr. Le adding the burden of collection falls on City staff in this area.

 Mr. Maiorano commended the Appearance Commission’s efforts and questioned whether any consideration was given to retrofitting city parking decks with trash compactors with Public Works Director Carl Dawson responding the issue is the ceiling height of the parking decks is very limited.
Solid Waste Services Director Frederick Battle stated if the City could find some open space for the trash compactors, then it could be a possibility.

Mr. Maiorano indicated he understood what staff was saying; however, the issue is there are several parking decks located downtown with Planning Commission Chairman Le pointing out the City could use modern technology to adapt to current building heights.

Public Works Director Dawson talked about the difficulty historic downtown buildings have conforming to the Planning Commission’s proposed changes.  He noted various cities are doing the same thing Raleigh is doing now.

Mr. Weeks talked about his recent trip to Charleston, South Carolina and what he observed regarding its downtown trash collection.

Solid Waste Services Director Battle stated trash compactors could be useful if space were made available.  He talked about a recent code regarding the placement of dumpsters for new construction, and stated the Solid Waste Services Department actively supports the downtown special events with staff monitoring trash containers and emptying them as needed.  He noted Raleigh doesn’t have alleys downtown like other cities, and talked about business having difficulty storing trash carts off the right-of-way.

Mr. Weeks indicated he understood using the parking decks would not work and questioned whether the Appearance Commission received feedback on its recommendations with Appearance Commission Chairman Li responding there was support for the Commission’s proposals and went on to talk about the possibility of establishing centralized trash collection sites throughout the downtown area.  Mr. Li noted developers are already addressing the container issue with new construction.
Public Works Director Dawson talked about the use of chemical cleaners to remove grease and other stains from the sidewalks and about efforts to keep the used product out of the storm sewers.  He stated the property and business owners have the responsibility for snow removal and general cleanliness of the sidewalk.  He talked about how Fayetteville Street was established as the “City’s living room” with Salisbury and Wilmington Streets used as service streets.
Solid Waste Services Director Battle talked about recent State ABC regulations that now require all businesses with ABC permits recycle their bottles and cans.

Following further discussion, Mr. Weeks moved to report the item out with no action so the matter could be discussed before the full City Council.  His motion was seconded by Mr. Maiorano and put to a vote that resulted in all members voting in the affirmative except Mr. Odom who was absent and excused.  Mr. Weeks ruled the motion adopted.

After the vote, Planning Commission Member Rain suggested the City may want to consider a text change to require new first floor commercial businesses to use trash compactors.
Item #13-07 – Water and Sewer Assessment Rates.  During the June 17, 2014 City Council meeting this item was referred to the Public Works Committee for further discussion.
Public Works Director Carl Dawson pointed out this item is in the City Code as an annual adjustment to water and sewer line installation rates, and stated the State granted the City the authority to make these annual adjustments. 

Assessments Supervisor Jimmy Upchurch explained staff studies average cost for constructing the water and sewer lines over the previous 5 years and adjustments are made up or down accordingly for the next fiscal year, and that is how staff offered the proposed rate adjustments.  He referred to a report included in the Committee’s agenda packet that contained a history of the City’s rate adjustments since Fiscal Year 93-94 noting there were no increases in water line installment rates from Fiscal Years 09-10 through 13-14, as well as no increase in rates for sewer lines for Fiscal Years 10-11 and 13-14.  He pointed out water service fees are not factored into the calculation and that the cost estimate is based on the actual cost to install the utility mains.  He stated the average rate of recovery for assessments is approximately 40 percent for water and about 44.5 percent for sewer.
Assistant Public Utilities Director Robert Massengill stated the Public Utilities staff works very closely with Mr. Upchurch and his staff noting there are other costs not factored into the calculation including stream restoration, culverts, etc.  He pointed out actual costs for the City are more than $200 per linear foot split among property owners on either side of the installation, and that assessments to the property owners are often less than half that.

Further discussion took place regarding how staff calculates the assessment rates with Mr. Maiorano questioning who pays the assessments and Assessment Supervisor Upchurch responding the property owners pay for the assessments, and that is often about 40 percent of the actual cost.

Public Works Director Dawson explained where the City receives requests for utility services in areas that do not have services available, the City installs the lines and the property owners requesting the service as well as other properties that lay along the utility line.  

Assistant Public Utilities Director Massengill pointed out if the property is not located in the City Limits the assessment does not come due until either the property is annexed or the property owner hooks up to the system.

Public Works Director noted these assessments for installing new lines, not replacing old lines.

Mr. Maiorano moved to uphold staff’s recommendation for the proposed water and sewer line assessment rates to become effective July 1, 2014 with the understanding these rates would apply to all new projects approved through June 30, 2015.  His motion was seconded by Mr. Weeks and put to a vote that resulted in all members voting in the affirmative except Mr. Odom who was absent and excused.  Mr. Weeks ruled the motion adopted.

Adjournment.  There being no further business, Councilor Weeks announced the meeting adjourned at 6:20 p.m.

Ralph L. Puccini

Assistant Deputy Clerk
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