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PUBLIC WORKS COMMITTEE

The Public Works Committee of the City of Raleigh met in regular session on Tuesday, January 27, 2015, at 5:00 p.m. in the City Council Chamber, Room 201 of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina with the following present:



Committee




Staff
Councilor Eugene Weeks, Chairman

Assistant City Manager Tansy Hayward
Councilor John Odom



Interim Public Works Director Richard 

Councilor Wayne Maiorano



Kelly
Deputy City Attorney Assistant Ira Botvinick

Raleigh Fire Chief John McGrath

Real Estate Specialist Gregg Pittman

Assistant Public Utilities Director T. J. Lynch

Assistant Public Utilities Director Kenneth Waldroup

These are summary minutes unless otherwise indicated.

Chairman Weeks called the meeting to order and the following item were discussed with actions taken as shown.

Item #13-14 – Fire Station – Harden Road - Concerns.  During the November 12, 2014 Public Works Committee meeting this item was held over for further discussion.  

Raleigh Fire Chief John McGrath summarized the following report:

BACKGROUND & PROBLEM

The current Fire Station 14 is located at 4220 Lake Boone Trail, is deteriorating due to age (built in 1974), and lacks the needed interior and exterior square footage to meet current and future operational public safety service requirements.

In FY 2013, the City approved capital improvement bond funds in full for the purchase· of land and the building of a new Fire Station 14.  For approximately two years, the City has been performing assessments on the viability of potential property, communicating with property owners, and pursuing the purchase of specific parcels.  The City has sought available property suitable in size and location for a fire station, including: 3725 Harden Road, 3601 Harden Road, a portion of the property owned by the North Carolina Museum of Art, a portion of State of North Carolina property on Edwards Mill Road, Macon Pond Road parcels, expansion of the existing Station 14 site on Lake Boone Trail, and now 3510 Harden Road.  The City acquired 3510 Harden Road in October of 2014 for $590,000.  The following image shows the extent of the potential development area on Harden Road.

Action Since 10/28/14 PWC Meeting

At the direction of the Public Works Committee (PWC), the RFD met with Dominique Mouthon, Head of School, Follow the Child Montessori School.  Follow the Child Montessori School owns 3601 Harden Road, on the south side of Harden Road, in close vicinity to the City-owned property.  Questions and concerns were addressed at this meeting, including the RFD shift change schedule, current/anticipated call volume, etc.  Overall, Follow the Child Montessori School was receptive to the City's potential plans to construct a fire station on Harden Road.

On November 17, 2014, the RFD and other City stakeholders met with the Meredith Woods Home Owners Association (HOA) at the Highlands Methodist Church on Ridge Road.  The purpose for this meeting was to present the current operational and strategic situation that warrants the need for a relocated fire station, along with answer questions and concerns and hear the citizens' feedback.  20+ area residents were in attendance.

At the direction of the City Manager's Office, the RFD, including members from the City Council and internal City stakeholders, met with the Meredith Woods HOA at Jaycee Park Community Center on January 12, 2015.  The purpose of this meeting was to reiterate the operational and strategic needs of the RFD, as well as offer an opportunity for additional internal City and external citizens to engage in dialogue on the proposed project.  Councilor Gaylord communicated to the area residents that the decision on the direction of this proposed project falls to the recommendation and majority vote by the PWC and City Council.

The following outlines City Real Estate correspondence with the owners of 3520 (Highwoods), 3504 (Keefer) and 3500 Harden Road (Turner):

9/3/2014 Real Estate staff mailed an offer packet to the Keefer's.

10/30/2014 Staff met on site with the Keefer's to discuss the offer of compensation and how the process worked.  Staff questioned a letter they had received from an eminent domain attorney stating they would be representing the Keefer's.  They stated they had talked and signed a contract with the firm to represent them.  Staff shared with them that this is not an eminent domain situation as the RFD could build the station on the property that had already been acquired.  Staff addressed other concerns and questions they had about the process and told them they would e-mail them more information about the potential site development.

11/3/2014 Real Estate staff e-mailed the Keefer's PDF's of the potential site layout with and without their property as well as another station recently constructed as a two story building.

12/1/2014 Real Estate staff received an e-mail from the Keefer's asking for an update and thanking staff for the information sent in November.  Staff responded that it would probably be January before a decision was made on moving forward.

12/19/2014 Real Estate staff received an e-mail form the Keefer's stating that they had found a replacement house and wanted to know how quickly we could close on our transaction.  Staff responded that until the Public Works Committee process was finalized we couldn't move forward with the acquisition of their property.  Staff shared that another public meeting was set for January 12 and the PWC meeting would be later in the month.  The Keefer's thanked staff for the information and said they would be waiting to hear from us.

1/20/2015 Real Estate staff received an e-mail form the Keefer's seeking an update.  Staff responded that the PWC meeting was set for 1127115 and they would get back with them after the meeting with the results from the meeting.  A reminder was offered that the full Council would hear their recommendation and vote on it at the February 3 Council meeting.

Periodically since October 2014 Real Estate staff has communicated with Highwoods and Ms. Turner and ensured they were aware of the current situation associated with the delay as a result of the PWC meeting agenda item and need for a recommendation/ Council vote.

Harden Road Benefits

· The benefits of building on Harden Road include but are not limited to the following:

· Wise use of tax-payers dollars, affordable land

· City presented with extremely limited options for an alternative site for development

· Adjacent to north-south and east-west  primary thoroughfares,  Blue Ridge Road, Lake Boone Trail, Wade Avenue, 440 beltline

· Offers the opportunity to construct a public safety facility that has 50 plus years of utility, thus meeting and exceeding the RFD's current operational requirements (Engine/Ladder Company, Battalion Chief HQ, Division Chief HQ, reserve apparatus)

· Enhances/maintains RFD's response time and compliance with national standards (3510 Harden Road = Optimal location for maximizing 4 minute or less drive time response coverage)

· Addresses future space requirements for additional resources required by community risk factors and the Insurance Services Office (ISO)

· Development in close proximity to 3510 Harden Road, west of Nancy Ann Drive, trending towards commercial, mixed-use, and transit-oriented development consistent with the ideas outlined in the Blue Ridge Road District Study

Chief McGrath stated if staff is given permission to pursue the site, he will continue meeting with the neighbors to address concerns and receive continued input.
Mr. Weeks questioned whether the Chief met with the school and with the homeowners association with Chief McGrath responding in the affirmative and stating he met with the school’s principal and met twice with the homeowners association as well as meeting with the CAC pointing out the meetings were included in the report.

Tom West, 3412 Doyle Drive, Secretary of the Meredith Woods Homeowners Association, referred to letters from HOA co-presidents Jennifer Haygood and Maureen Aarons included in the agenda packet.  He expressed appreciation meeting with Chief McGrath; however the association still opposes locating a fire station on Harden Road.  He asserted the proposed location would set a precedent in going into an established neighborhood and expressed concern 2 homes would be demolished for the proposed fire station and which would add pressure to 2 homes located across the street from the site.  He pointed out the surrounding properties are zoned R-4 and indicated he understood the best location for the fire station is at the top of Harden Road at its intersection with Blue Ridge Road.  He stated he also understood negotiations to purchase the land had broken down, and expressed his belief the extra funds needed to purchase the land is worth it.  He talked about the City’s recent deal with the State for the Dix property and restated his belief the City should spend the extra funds to relocate the fire station at the corner of Harden and Blue Ridge Roads.  He expressed his frustration with Rex Hospital and the State being unwilling to sell land to the City for the relocated fire station, and went on to talk about a history of traffic problems in the neighborhood.  He expressed concern the neighborhood would not be able to sleep at night from the sirens when a fire call comes in.  
Mr. West again expressed appreciation to the City and the Fire Department, but still opposes the Harden Road location.

Susan Gurganus, 2204 Myron Drive, expressed her frustration with the process.  She stated she read staff’s memo in the agenda packet and noted there were no disadvantages listed and offered the following:
1. Site is on a residential street – no direct access to thoroughfares

2. 2 houses would be demolished to make way for the fire station

3. Difficulty with ingress and egress for ladder trucks; and

4. Private school located across the street from the site – concern with added traffic on Harden Road from the school.

Ms. Gurganus expressed her belief the City is unable to coordinate planning among its departments regarding the location of projects.

Virginia Smith, 3405 Caldwell Drive, indicated while she was coming into the building for today’s meeting she witnessed a normal-sized fire truck turn a corner and noticed the truck crossed 3 traffic lanes to make the turn.  She pointed out Harden Road is more narrow than the city street and is concerned fire trucks would have difficulty making turns on Harden Road.  She talked about how future pickup and drop-off traffic from the school would affect Harden Road and also talked about witnessing bumper-to-bumper traffic on Blue Ridge Road during rush hour and suggested such traffic would make fire truck access difficult.  She noted the former Polk Youth Center site was also a better location in that a traffic light serves that entrance.  She noted a similar type of location exists at a fire station on Oberlin Road.

Charlene Turner, 3500 Harden Road, indicated her home would be one of the dwellings the City would try to purchase to build the fire station.  She stated she bought the house 3 years ago with the intention to stay in the neighborhood for a long time.  She stated she didn’t want to move, but doesn’t want to live 2 doors down from a fire station.  She indicated she hears the sirens from the fire station on Lake Boone Trail at all times of the day, and also talked about traffic from nearby doctors’ offices.  She restated her desire to not leave the neighborhood.

Mr. Weeks questioned whether Ms. Turner’s concerns about not wanting to live 2 doors down from a fire station was because of potential noise and traffic with Mrs. Turner responding in the affirmative. 
Pat Cronin, 3416 Harden Road, expressed his support for Mr. West’s assertion the proposed location would be precedent-setting.  He pointed out nearby residences and referred to the staff memorandum regarding a homeowner willing to sell his property to the City for the fire station.  He expressed concern zoning along Harden Road would change and that the residential character of the neighborhood would be lost.

Chief McGrath talked about the need to locate a ladder truck at the Harden Road site pointing out the apparatus would be a “tiller” ladder truck that would more easily navigate the streets.  He noted a tiller truck would also be located at the Oberlin Road site.
Mr. Maiorano questioned the volume of calls at the Lake Boone Trail site with Chief McGrath responding the Lake Boone Trail site receives approximately 1,400 calls per year, with about 700 of them for EMS.  Mr. Maiorano questioned whether services would expand at the Harden Road site with Chief McGrath responding in the affirmative and went on to explain the Department needs to meet certain standards regarding response time and the type of apparatus available.  He talked about the types of apparatus required to fight fires and noted ISO standards call for 14 ladder companies for a city the size of Raleigh and stated currently there are only 8 ladder companies.  He pointed out the Lake Boone Trail facility was not built for a ladder company and stated the issue is the safety of Raleigh’s citizens.
Mr. Maiorano questioned the geographic reach of the fire station with Chief McGrath responding the geographic reach is approximately a 1 ½  to 2 ½ mile radius.  Mr. Maiorano questioned the amount of latitude for relocating the fire station with Chief McGrath responding if Rex Hospital or the Art Museum were willing to sell, a fire station could be located there.  He stated the Beach family wanted a higher price for their land than the City was willing to offer pointing out the City offered $2.5 million and the offer was rejected.  He stated staff approached the State and the Art Museum several times with negative results and noted sites located on the opposite side of Blue Ridge Road affected response times.

Mr. Odom talked about recent development expansions in his district and how fire stations were located in residential neighborhoods such as Brentwood and Lochmere.  He expressed his reluctance not being able to locate a fire station on the Beach property due to funds and expressed his belief the City ought to pursue the property.

Mr. Maiorano questioned the price of the Beach property compared to the 2 extra lots on Harden Road with Real Estate Specialist Gregg Pittman responding the Keefer property was appraised at $315,000 noting the Beach property was approximately 7.25 acres.  He noted if the City were to go through the condemnation process for the Beach property it would only allow the amount of land needed for the fire station, which is only a portion of the 7.25 acres.

Mr. Maiorano talked about are land prices and how it may be wiser to use the Harden Road site. He pointed out he lives in the North Hills area near a fire station and expressed his understanding the neighbors’ concerns.

Mr. Weeks talked about the fire station on Sanderford road and that he lives 2 blocks from that location.  He indicated he had no problems with that location.  He expressed concern the price of the Beach property would be more than 3 times the amount paid for the additional Harden Road lots.  

Mr. Odom indicated he sees the Blue Ridge Road site as one where we can build a bigger and better fire station.  He expressed his belief the City spent too much on the Dix property, but feels the Citizens could get better and faster service at the Blue Ridge Road site and believes the City should be able to find the funds to look more seriously at Blue Ridge Road.

Mr. Maiorano expressed concern if the City were to spend as much as $5.6 million for the Blue Ridge Road location it would have a negative impact on funding future fire station locations.

Mr. West noted he understood the City appraised the Beach property at $2.5 million and that an offer was made and rejected. He suggested that if the City were to purchase the property the City would re-develop the property as O&I.  

Mr. Maiorano question whether staff explored the O&I option with Chief McGrath responding the property was actually appraised at less than what the City offered.  He pointed out the owners are now holding out for $8 million for the property.
Discussion took place regarding the possibility of obtaining the Blue Ridge Road property through eminent domain with Deputy City Attorney Ira Botvinick pointing out the process would only allow the City to obtain the amount of land needed for the fire station, which is less than the 7.25 acres available.  In response to questions, Mr. Botvinick stated the condemnation process could take up to 1 year.

Mr. Maiorano questioned the urgency with moving forward with this project with Chief McGrath responding the project has been 2 years in the making; however if needed, staff is willing to wait an additional year.

Discussion took place regarding whether to hold the item in Committee while staff explored other site options including the Beach property with Assistant City Manager Tansy Hayward pointing out the Blue Ridge Road property is a different issue than what is before the Committee.  She stated Staff would want time to explore the Blue Ridge Road option further.
Following further discussion, Mr. Weeks moved to report the item out with the understanding Staff will explore options for obtaining and utilizing the Blue Ridge Road location.  His motion was seconded by Mr. Maiorano and put to a vote and passed unanimously.  Mr. Weeks ruled the motion adopted.

Item #13-15 – Fence – 3531 Rock Creek Drive.  This item was previously discussed during the Committee’s November 12, 2014 meeting and held over for further discussion.  
Assistant Public Utilities Director T. J. Lynch summarized the following report:

During the last Public Works Committee Meeting on November 12, 2014, Public Utilities staff was asked to research the language of the state's permit requirements for easement accessibility and to determine whether there was a "common sense, City-wide solution to this issue".  The issue in this case being primarily a fencing obstruction in the sanitary sewer easement at 3531 Rock Creek Drive in Raleigh.

Additionally, staff met with Mr. Collin Dretsch to discuss his suggested revisions to current easement policy. Staff responds with the following:

MR. DRETSCH'S SUGGESTIONS

Proposal

· Allow fences in sanitary sewer easements to run parallel within part of the easement so long as the property owner (1) maintains unlocked gates at easement access points and any place that the sewer line crosses the property line; and (2) maintains removable fence components anywhere else the fence is located within the easement.

· Additionally, the property owner must sign and record with the county Register of Deeds Office an Encroachment Agreement releasing the City from liability for damage caused in any fence removal that occurs (a) in connection with scheduled repairs where the City has given advance notice or (b) in connection with any emergency repairs.

STATE OF NC- COLLECTION SYSTEM PERMIT LANGUAGE
II.
Operation and Maintenance Requirements
7.
Rights-of way and/or easements shall be properly maintained to allow accessibility to the wastewater collection system unless the Permittee can demonstrate the ability to gain temporary access in an emergency situation where existing land-use conditions do not allow the establishment and maintenance of permanent access.  In this case, the Permittee shall continue to observe the lines visually, utilize remote inspection methods (e.g. CCTV) and use the opportunity of drier conditions to perform further inspections and necessary maintenance.
City of Raleigh Interpretation
The City of Raleigh Public Utilities Department interprets this language to require the City to maintain permanent access to its easements.  The only easements where this is not required are wetland areas where the easements are not always accessible.

PRACTICES OF OTHER CITIES
Cary, NC 
- Does not allow fences or obstructions within their easements.
Wilmington, NC 
- Does not allow fences or obstructions within their easements.

Greensboro, NC
- Does not have specific policy but requires removal of obstructions and fences within 30 days of notice.

Winston-Salem, NC 
- Does not allow fences or obstructions within their easements.
Charlotte, NC 
- Does not enforce prohibition on easement obstructions.

Austin, TX
- For new development, structures are not allowed in sewer easements whatsoever. If there is existing non-compliance (such as fences, retaining walls, etc.), the resident must enter into a License Agreement. This is a fee based on the value of the land and the square footage of the structure within the easement. The minimum value of this is $200 but it could be more. This is paid yearly.

Atlanta, GA
- No permanent structures allowed in the easement.
Orange County, CA
- No fences or obstructions allowed within the easement.  The Legal Department has been successful when pursuing legal action in court to require removal of the fences and obstructions.

COLLECTION SYSTEM PERFORMANCE
The City of Raleigh's sewer collection system is currently performing within the requirements of the State of North Carolina issued Sanitary Sewer Collection System Permit from an operations and maintenance perspective.  As a result of these requirements and other improvements, the City's sewer collection system is experiencing improved performance.  Generally speaking, collection system performance is measured and normalized for comparison by the number of sanitary sewer overflows (SSOs) experienced per I 00 miles of sanitary sewer pipe.  Historically, Raleigh had experienced a range of performance between 2.3 and 3.5 SSOs/100 miles of sanitary sewer pipe. More recently the collection system is performing less than 2.0 SSOs 1100 miles of pipe.  This is a significant reduction in SSOs in recent years and is in large part the result of easement clearing efforts in the geographic areas where the system has experienced elevated SSOs.  Comparatively, the national average is roughly 4.5 SSOs/100 miles of pipe.  The improved performance, Council approved policies and capital improvement projects for aging and inadequate infrastructure have all contributed to the lack of any required remedial actions, Administrative Orders or Consent Decrees by the EPA against the City of Raleigh. EPA Consent Decrees have resulted in forced spending of over a billion dollars in some communities.

EXISTING ORDINANCES
The City of Raleigh currently has two sections in the municipal code that address the issue of easement obstruction.  The first is the 8-2012ofthe Raleigh Municipal Code and the second is the Unified Development Ordinance (UDO) Section 7.2.8 (B) 2.

Raleigh Municipal Code, Section 8 - 2012 Access to and Obstructions of the Utility System and Easements
(a) No person shall open, enter into, place or allow anything to be placed in any manhole ...without written approval from the Raleigh Director of Public Utilities or his designee.
(b) No personal shall damage, obstruct, or cover any manhole ...or any other appurtenances of the City's water or sanitary sewer system.
(c) No person shall plant trees, shrubs, or other plants within a water or sewer easement without prior written approval from the Raleigh Director of Public Utilities Department or his designee. Shallow- rooted ground cover material may be planted and maintained within the easement area provided that all risk of damage to any such improvements caused by maintenance or repair of the sewer line and appurtenant facilities shall be with the property owner. Further, the City is authorized to remove and keep removed from the easement all trees, vegetation, and other obstructions as necessary to maintain, repair or protect the sanitary sewer line or lines and appurtenances.

(d) No person shall place any part of a structure or any permanent equipment within a water or sewer easement without prior written approval from the Raleigh Director of Public Utilities or his designee.

(e) Any unapproved structure, equipment, or landscaping located within a water or sewer easement, that limits access in the event of an emergency, will be removed by the Raleigh Department of Public Utilities at the property owner's expense.  In times of nonemergency, property owners will be notified to remove unapproved structures, equipment, or landscaping located within a water or sewer easement within forty-five (45) days of notice.  Any structures, equipment, or landscaping not removed by the property owner within the specified time, may be removed by the Raleigh Department of Public Utilities at the property owner's expense.

Raleigh Municipal Code Section 8-2001 defines structure as anything constructed, installed or portable, the use of which requires a location on a parcel of land.  This includes a fixed or movable building which can be used for residential, recreational, business, commercial, agricultural, institutional or office purposes, either temporarily or permanently.  "Structure" also includes, but is not limited to, fences, decks, garages, swimming pools, hot tubs, children's playsets, barbecue pits, tennis courts, signs, walls, heating, ventilation and air conditioning units, storage tanks, sheds, docks, mooring areas and any other accessory construction.

Raleigh Unified Development Ordinance, Section 7.2.8 (B) (2)
2.
No wall or fence may be located within any required drainage or utility easement or similar City of Raleigh easement.

STAFF RECOMMENDATION

City of Raleigh appreciates Mr. Dretsch's time and effort to find a common sense solution to address the conflicts created by allowing fences within City owned utility easements.  Staff does not agree with nor recommend the adoption of Mr. Dretsch's proposal. The proposal conflicts with current policy and City ordinances and creates safety and efficiency issues with accessibility and fence removal.

However, staff does recommend a change to the UDO. The strict prohibition of fences has not been the policy of the Public Utilities Department for many years. Instead, the policy has been to allow perpendicular crossings with sixteen (16) foot gates which keep City of Raleigh equipment and staff in the easement and allows access for heavy equipment that is needed to clear sewer blockages, clean pipes and minimize and clean up SSOs in a timely manner. Staff recommends removing the fence condition from the UDO and allowing Section 8-2012 of the Raleigh Municipal Code to serve as the sole ordinance to address easement prohibitions. By utilizing Section 8 of Raleigh Municipal Code, the Public Utilities Director has the ability to grant easement access when the encroachment does not cause a potential impact to the maintenance, repair or replacement of the sewer system and would allow for perpendicular fence crossings with gates.

Unfortunately, this decision will not impact Mr. Dretsch's fence situation unless he is able to obtain property from the adjacent neighbor.  This would allow him to relocate the fence to the opposite side of the easement thereby containing the entire easement within his fence line and then utilize gates to cross the entire sewer line in a perpendicular manner.  Staff continues to recommend that the issued Notice of Violation dated August 20, 2014 be upheld and that Mr. Dretsch is required to remove his fence from within the sanitary sewer easement as soon as possible.

Mr. Lynch talked about the need to maintain permanent access to easements in areas where access was previously established.

Discussion took place regarding the City of Charlotte being under a federal mandate with regard to the number of sanitary sewer overflows with Mr. Lynch pointing out the regular cleaning of Raleigh’s sanitary sewers has reduced the number of overflows.  He talked about how the easements are an asset to the utility and how the City has legal right to access the easements without obstruction.  He stated the City has over 800 miles of easements; most of which were purchased from developers, and has an estimated value of $250 million in real estate.
Assistant Public Utilities Director Kenneth Waldroup talked about Staff’s duty and obligation to serve Raleigh’s citizens and how there should be some flexibility for staff to address easement access; however, current City Code allows no flexibility.  He reviewed Staff’s recommendation to remove the portion UDO Section 7 and use City Code Section 1-2012 as the sole ordinance addressing easement prohibitions.  He expressed his belief fences constructed to be removable do not remain so over time and that there is no way Staff could keep track of the number of such fences in the easements.
Colin Dretsch, 3531 Rock Creek Drive, read the following prepared statement:

Councilors, good evening.

I want to begin tonight by correcting one item in the record and then acknowledging one area in which we and the Public Utilities department are in agreement.

First, I apologize for not being able to attend all of your committee meeting on November 12.  I understand Public Utilities staff asserted at that meeting that our fence was anchored to the ground and would require power tools to remove.  I assure you that simply is not the case.  The fence sits in metal sleeves with nothing connecting the sleeve and fence post.  It is possible for one person to remove the fence without any tools whatsoever.

Second, we completely agree with the department that the strict prohibition on fences recently added to the UDO is unnecessary and inappropriate, and we hope you will unanimously agree with their recommendation to remove it.  We really appreciate their willingness to make this recommendation.

In the time since your last meeting, I have met with Public Utilities and Zoning staff to discuss this issue and attempt to find common ground.  I think those discussions were beneficial for all involved, even though it seems that we still are at a difference of opinion.  I guess for us the situation is viewed through the lens of the ordinary citizen who is forced on a daily basis to live with the real-world ramifications of government policies.  In an effort to reach a compromise, we have proposed that removable fences, with gates at easement entry and exit points, be allowed when combined with a property-owner's written agreement­ that is recorded to run with the land--to release the city from liability for any fence damage.  We have also volunteered to put up signage in whatever fashion the department would like so everyone can clearly know about the existence of gates and the removable nature of the fence.  During my discussions with staff, we also talked through several other hypothetical approaches such as charging a fee for encroachments to cover any increased maintenance costs for the city.  We are completely open to these potential approaches and from my conversations with other affected residents they seem to be open as well.

I emphasize that we- and I suspect everyone in this room- want the city to be able to avoid and mitigate sanitary sewer overflows.  We want the department to be able to get onto its easements, to access and maintain its sewer lines, and be able to remedy problems.  This is not controversial.  What is controversial is the department's fundamental policy shift that seeks to elevate the easement rights of the city while diminishing the rights of its citizens to use and enjoy their property as they see fit.  We want to find a reasonable compromise, a halfway point that respects both sides' legitimate concerns.  That is why we have agreed that the city is reasonable to expect gates at easement access points as well as removable components where fences are located parallel to the easement.  This reasonable compromise ensures easy foot access for maintenance, it ensures quick access to the full width of the easement if a larger repair need arises, and at the same time it allows the property owner to maintain their yard under their own use, as they see fit, for the 99.9999% of the time that the department does not need access to it.

We completely understand the department’s environmental and regulatory concerns and agree the city should take care to protect its state-issued sewer collection permit.  Staff's report prepared for this meeting quotes the Operation and Maintenance Requirements provision from its permit, requiring it to maintain "accessibility" to the collection system.  However, as I have previously discussed with you, it is essential to understand that the state's mandate of "accessibility” does not require the removal of fences and other structures.  The state takes no position whatsoever on a locality's decision to allow fences or other structures that it does not deem "permanent".  I am confident Mr. Waldroup would confirm this fact if asked.  DENR does not define fences as permanent – Mr. Lynch’s statement.

If you need more practical evidence of this fact, the Queen City to our south puts it clearly on display.  The Charlotte-Mecklenburg sewer system is the largest in the Carolinas.  With more than 800,000 customers and over 4,000 miles of sanitary sewers, it is roughly double the size of Raleigh's system.  It is, to be sure, a professionally operated system.  Being within the state of North Carolina, it is subject to the same requirements through DENR and must maintain its own collection permit.  Thus, it is remarkably telling that Charlotte allows fences on its easements, at most negotiating encroachment agreements in limited circumstances, and it doesn't even require gates or other movable components.  If a homeowner can install a regular fence on a sewer easement in Charlotte, it is hard to understand why he cannot install a removable one in Raleigh.

Looking beyond North Carolina, I know the department has described the practices of several jurisdictions with varying policies ranging from yearly fees for encroachments in Austin, TX to prohibitions on permanent structures in Atlanta, GA.  However, it is essential to recognize that none of these prohibitions address removable structures.  Further, my own research has found several others jurisdictions- from Florida to Minnesota- that specifically allow fences in easements when combined with encroachment agreements relieving the government of liability for any damage. 

Councilors, the proposal we have brought to the table is completely reasonable and complies with State law.   Our proposal actually imposes a greater burden on property owners than what the City of Charlotte requires of its citizens.  It has plenty of precedent in other states.  And it will help your constituents.  Your decision here today is not driven by any outside requirements.  It is a judgment call for you to make and one that affects many of Raleigh's residents.  

Regarding our property: 1) there is already access, which is what they are seeking; 2) the sewer is 1,000 feet, serves a dozen houses, and has 2 manholes, neither of which are on the property.

OPTION 1:        

I urge you to hold this matter open pending amendment of the UDO and in the hope that, working together, a compromise can still be reached that will both improve the quality of life of this city's residents and protect the City of Oaks.  Thank you.

Benefit to the City and property owners – need to condemn.  Mr. Lynch mentioned purchasing easements at $2-$15 per square foot.

OPTION 2:

As Mr. Lynch mentioned, last night a local WRAL news report highlighted the plight of a woman in Southeast Raleigh, Shirley Hicks, who recently lost her fence, trees and doghouse after more than 30 years in her home due to an easement clearing project.  She was left only to conclude “I have no choice, they're going to do what they're going to do."  Now I know the issue before us here today does not directly concern the department's easement clearing efforts, but the specific fence issue we have raised is unavoidably intertwined with those efforts.  First, the department has linked them together by arguing that allowing fences like ours are unfair to the residents affected by its clearings.  Second, the department has stated that we are ourselves located in a raster zone scheduled for clearing in the near future.  Third, and most importantly, the existence of these clearing projects only increases the need to find common sense solutions to mitigate the harm done to those affected by them.

Now I don't pretend to know all the details of the sewer line located behind Ms. Hicks' house- whether it had a history of problems, whether it's been possible to scope the line without accessing manholes on private property, etc. - though it is rather interesting that in 30+ years of her living there the department had never needed to access it.  Mr. Lynch defended the department's activities on last night's news report by stating that the clearing served the goal of giving the department access to the sewer pipe.  Mr. Lynch said "Our inspectors can readily get back there, open manholes and see what's happening inside the pipes on a routine basis, things they couldn't do before." This is a very interesting justification because, at least in our case and I suspect the cases of many other easements that have been cleared or are scheduled to be cleared, it is completely inapplicable.  As I have illustrated to you on prior occasions, our easement which the department says it needs to clear is a tiny tributary line, serving roughly a dozen houses and stretching less than 1000 feet between two manholes that are easily accessible in roadways.  The department has never had a problem scoping this line and has no need to clear the easement in order to check its operation.  By Mr. Lynch's own words, the city would accomplish nothing by clearing it other than disturbing the lives of a dozen Raleigh families.
But going back to Ms. Hicks and others like her who have already been affected, we must ask the following: now that the city has achieved access to the line behind her house, what would the reasoning be for continuing to deprive her of the ability to place non-permanent structures on the easement?  If Ms. Hicks wanted to restore control over her yard by installing a removable fence with gates, why shouldn't she be able to?  And why shouldn't we, or any other resident of this city, be able to as well?  When the fences are down and the doghouses and the playsets gone, where will the dogs run and where will the children play?

Councilors, that it why I stand before you here tonight, with the hope that you will join me in seeing our proposal for what it truly is- a solution, a common sense compromise that fully complies with all applicable laws.  I urge you tonight to do the right thing for the thousands of your constituents who stand to be adversely impacted by the Public Utilities department's fundamental policy shift.  I ask you to stand with the people of Raleigh like Ms. Hicks, to defend them, and to show them that: yes, there is a choice.  I ask you to thoughtfully consider and approve our reasonable, compromise proposal that will both improve their quality of life and protect the City of Oaks.  Thank you.

Assistant Planning Director Waldroup acknowledged Mr. Dretsch is a very good attorney and acknowledged the WRAL report.  He talked about how in his 20 years with the Department staff experienced difficulty accessing easements, as well as how fences conducted perpendicular to the easement are better than fences constructed parallel within the easement, often on top of the sewer line.  In response to questions, Mr. Waldroup stated plant roots could extrude into the pipes, and that there is room for discussion with regard to the type and location of plants; however, plants placed on top of the pipe increases the danger of root intrusion.
Discussion took place on whether staff is acting on a policy shift or enforcing current policy with regard to clearing the easements.

Mr. Maiorano expressed his reluctance to consider such encroachments on a case-by-case basis and questioned whether removable fences are addressed in the ordinance.  Discussion took place regarding fence policies in other jurisdictions as compared to the Raleigh’s.

Deputy City Attorney Ira Botvinick stated the question before the Committee is the definition of “removable”.  He noted if the 12 property owners had each built a fence, that would mean 12 fences that need to be removed.  He talked about legal liability and the difficulty the City would have collecting EPA fines levied to the City from the property owner even if the property owner assumed the liability for the fence.  He expressed his belief this would be difficult to enforce.

Mr. Dretsch assured the subject sewer line runs completely inside the property.

Sue Hall, 3604 Bellevue Road, read the following prepared statement:
I have lived in the house adjacent to Collin and Heather's property for over 26 years.  Our backyards abut one another, the easement runs between them, and I have seen a lot of changes over the years.

When Raleigh started the city-wide easement clearing and came to ours in 2009, I was told that my fence and the peripheral trees and shrubs would not need to be removed because there was still plenty of room to access the sewer line.  I was reassured that it would not be necessary to cut a 20-foot-wide road between the properties, which would have removed a significant privacy hedge and what has become a wildlife habitat.

In 2013 when the builder of Collin's house and the one beside it started constructing a retaining wall between my property and the other new house, I contacted the city because I was concerned that the wall came too close to the 100-year-old oak tree that is on my property and was considered peripheral to the easement in 2009.  I was concerned that, if access were ever needed to the sewer line, the proximity of the new retaining wall might cause excavation damage to the old oak.  Or worse, that it would be considered easier to cut down than to deal with the wall.  The person I communicated with told me that the wall was not encroaching on the easement, that the tree was not at risk in part because our sewer line was not one with a high number of overflows, and that the sewer line could be accessed without having to drive a truck on it or cut down the peripheral trees.  During this time the sewer line was exposed for some other construction purpose, and I saw for myself that it was not particularly deep and could be dug out by hand.

So in 2014 when I learned that the City is demanding that Collin remove the fence, it did not make sense in light of what I had been told over the years.  Their fence was installed with the easement in mind: it is a series of removable panels.  He has offered to put signs on it indicating this fact, and has suggested signing an Encroachment Agreement releasing the City from liability if the fence needs to be removed and is damaged.

I support your need to access the sewer lines, and I understand the pressure you are under from the EPA.  I also 1mderstand that you have been focusing on the major lines that have had high rates of grease spills and sewer overflows, and with reason.

Now you are turning your attention to small lines and those that are not at high risk for overflows, in an attempt to have all easements cleared and ready in case you have to access them in emergency situations.

We are asking you to rewrite your "one-size-fits-all" regulations and implement a more nuanced approach that reflects the fact that all neighborhoods do not have the same easement-policing needs.  If you cut a 20-foot road through people's yards, seed it with grass or cover it with pine straw against the possibility that you might need to dig up the line sometime in the future, residents lose the things that make their homes "home":  trees, shrubs, fences to keep their kids and pets safe, and storage buildings.  We think this is unfair and unnecessary.

I cannot believe there isn't room for creativity and compromise here.  Solutions could include paying a non-compliance fee similar to what people in Austin TX pay, to help offset any expenses the City might h1cui in the event of having to access the pipe.  Fences could be converted to removable panels.  Encroachment Agreements releasing the City from liability could be signed.  The City could focus their efforts on high risk sewer lines.  And residents of low-risk lines could continue enjoying their landscaped properties.

Assistant Public Utilities Director Lynch reasserted the issue before the Committee is the property owner was denied permission to build the fence, yet built the fence anyway.
Attorney Phillip Isley, 1117 Hillsborough Street, asserted the issue is whether the City can access the subject sewer line and asserted the answer is “yes”.  He argued the fences does not violate state or federal regulations and asserted his client “screwed up”; he was told he couldn’t build a permanent fence, and believed what he did was right in building the fence he did.  Mr. Isley expressed his belief a solution exists and urged that common sense prevail and allow the fence to remain.  He argued easement access is not impaired, and that the City has 100% access with the gate.  He also talked about a history of problems with clearing easements when he was on the City Council.

Laine LaPasha, 3525 Rock Creek Drive, talked about easement access and how clear-cutting easements can be detrimental to neighborhoods and also talked about her own situation regarding a recent sewer line problem.
Assistant Public Utilities Director Lynch talked about homeowner responsibilities to clear the portion of the service line between the dwelling and the sewer link.

Mr. Odom talked about how today’s decision may affect other homeowners in the City, spending time reviewing the current policy, as well as meeting with various property owners in his district over recent easement clearings.  He stated he supported staff’s recommendation with regard to changing the UDO, but the subject fence must be removed.

Mr. Weeks expressed his support of Mr. Odom’s statement.  He acknowledged a mistake was made.  The property owner was told not to build the fence, and that he also supported staff’s recommendation.

Mr. Maiorano talked about not being around when Council enacted the 2009 policy; however, he is familiar with the issue with regard to power line easements.  He stated he could not understand why there could not be some flexibility in the policy, and noted Staff is carrying out this policy as directed by Council; however, he believes there should be some flexibility regarding removable fences.  He expressed his belief the issue is property rights.

Mr. Odom agreed there could be some flexibility, but he believes the Committee should move forward with Staff’s recommendation and look at this issue in the future.

Mr. Maiorano questioned whether the item could be held in Committee for 90 – 120 days as he sees no immediate urgency regarding this issue with Assistant City Manager Tansy Hayward suggesting Staff could come back with a report after 180 days.  

In response to questions, Assistant Public Utilities Director Waldroup acknowledged the subject sewer line is not a heavy flow line.

Deputy City Attorney Botvinick questioned the wisdom in removing the UDO provision altogether as that portion also addresses drainage easements with Assistant City Manager Hayward responding Staff could address how the UDO change would impact stormwater drainage easements.

Discussion took place regarding how to move forward with Staff’s recommendation with Assistant Public Utilities Director pointing out there are a lot of easement enforcement actions currently underway.

Following further discussion, Mr. Odom moved to uphold the notice of violation regarding the fence and have staff bring back to the full Council in 6 months a report and recommendation for a text change with regard to the UDO provision on fences.  His motion was seconded by Mr. Weeks and put to a vote that resulted in Mr. Odom and Mr. Weeks voting in the affirmative and Mr. Maiorano voting in the negative.  Mr. Weeks ruled the motion adopted. 

Adjournment.  There being no further business, Chairman Weeks announced the meeting adjourned at 5:45 p.m.

Ralph L. Puccini

Assistant Deputy Clerk
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