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September 19, 2006

ZONING MINUTES

The City Council and the Planning Commission of the City of Raleigh met jointly on Tuesday, September 19, 2006, at 6:30 p.m. in the City Council Chamber, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina, for the purpose of conducting hearings to consider applications to change the Zoning Ordinance which includes the Zoning District Map, Text Changes and Comprehensive Planning Amendments as advertised.
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Mr. Davis
Mayor Pro Tem West called the meeting to order at 6:30 p.m., explained the procedure for the zoning hearings, information and comments that could be made, and explained that the City Council and the Planning Commission had made an onsite inspection of each site under consideration for rezoning.  He explained that prior to each zoning case; a Planning staff member would review the proposed zoning application, pointing out locations involved, present zones, proposed zones, uses and conditions if applicable.  He explained the procedure for a statutory protest petition and indicated that he would announce prior to each case if a statutory protest petition had been filed.  Mayor Meeker reported that following the hearing, each case would automatically be referred to the Planning Commission.

REZONING Z-46-06 (MP-2-06) ATLANTIC AVENUE AND SIX FORKS ROAD – REFERRED TO THE CITY PLANNING COMMISSION 
Development Regulations Senior Planner Greg Hallam – explained the location is on the southeast quadrant, being Wake County PIN’s 1715316339, 1715318768, 1715329026 and 1715424040.  He stated approximately 24.82 acres are requested by WM Six Forks, LLC to be rezoned from Industrial -1, Shopping Center and Shopping Center Conditional Use to Office and Institution -1 and Conservation Management with Planned Development Conditional Use Overlay District and conditions are in accordance with the proposed Master Plan.

PROPONENTS
Mr. Jason Baron, Kennedy & Covington 4350 Lassiter at North Hills Avenue, Suite 300
Raleigh, NC 27609 – stated his firm represents the property owners and developer WM Six Forks, LLC he has spent a lot of time with the 24.82 acre project and they have spent a lot of time with City Staff working hard to master plan this.  He stated a good portion of these acres will be undisturbed.  He stated the purpose of the case is to permit a single mixed use building and explained the conditions.  He stated there would be a minimum of 100 residential units and maximum of 325.  Mr. Baron explained the location of the commercial component is adjacent to Mellow Field Drive and Six Forks Road and would be exclusively on the bottom floor and would be between 5000 square feet and 1200 square feet and pointed out it would be of a pedestrian in nature.  He stated the Master Plan contemplates a plaza area to wrap around the commercial piece.  He stated they feel this will be a very inviting feature.  He explained the mixed use nature of the project pointing out by locating all of the land disturbing activities east of Six Forks Road they were able to leave an environmental sensitive portion of the property undisturbed.  He explained parking on this site pointing out primarily the entire building will wrap around the parking and stated you won’t see the cars.  He stated he is pleased to report they have been to the CAC and received a unanimous recommendation in favor of this case and they have had multiple meetings with the adjacent property owners and have received nothing but support for this case.
OPPONENTS
No one asked to be heard.  

Ed Elliot, 5029 Knaresborough Road, 27612, Six Forks CAC Chair – Mr. Elliot stated the Boylan Developer Co. met with them at their June meeting of 2006 and they have had previous meetings with the various members of the Atlantic Place Associations.  He pointed out before the CAC’s meeting over 100 adjacent property owners were notified of the meeting and only one person from the neighborhood showed up.  He pointed out this indicates the developers have done a good job in terms of meeting with the group and also indicates the neighbors are very accepting of this project.   He stated the CAC vote was unanimous.  
No one else asked to be heard, thus the hearing was closed and the matter automatically referred to the Planning Commission.
REZONING - Z-47-06 - KITTRELL DRIVE AND ROYSTER STREET – HEARING - REFERRED TO THE CITY PLANNING COMMISION 

Mayor Pro Tem West stated that a Valid Statutory Protest Petition had been submitted for this case.

Development Regulations Senior Planner Greg Hallam - stated this site is located on the southwest quadrant, being Wake County PIN 1705725369.  He stated approximately 0.44 acre is requested by Mary Williamson Sikes to be rezoned from Residential -4 to Special Residential -6 Conditional Use.  He explained the proposed conditions limit the number of dwelling units, setbacks, building material, tree preservation and right-of-way reimbursement.

PROPONENTS
Mary Williamson Sikes, 2721 Royster Street – read the following statement: 
My name is Mary Sikes and I live at 2721 Royster Street in Raleigh.  I moved to Raleigh with my 2 children in 1974 and we lived in the Fallon Park area. In 1980, I was able to make a down payment on the house located at 2721 Royster Street. I have lived in the area for 32 years and would not do anything to spoil its beauty and charm. In the 26 years that I have owned this property, there have been many changes in the neighborhood. Some houses have been renovated and enlarged, others have been replaced. Part of the charm of the neighborhood is its diversity. Within a block of my house are houses ranging from fewer than 1,000 square feet to over 4,000 square feet.  My house is nearly 55 years old and was not well built originally. Renovation is not feasible and it must be replaced. I cannot afford to do this. My son has offered — in exchange for ¼ of the property - to build a house for himself and his family on the back facing Kittrell and one for me on the front facing Royster.  To do this, the property must be returned its original zoning of R-6. The irony of this is that my signature is on the petition from 1986 to change the zoning from R-6 to R-4. The sad truth is that I was misled by those who asked me to sign — one of whom is currently opposing my petition. I’ve been told that misinformation is now being used to scare people into signing a protest petition.

These are the facts:

1. We have petitioned for Special R-6 with Conditions.

2. One condition is that only two single family dwellings may be built on this property.

3. Another is that R-4 lot width and side yard setbacks must be maintained.

4. With these conditions, the building envelopes for the two houses combined will be less than for one house under current zoning.

My petition is consistent with the Comprehensive Plan. My property is an anomaly. It is a corner lot with width and depth to accommodate our strict conditions. This will allow for two houses to be built that are in keeping with the neighborhood.  I teach full time and have neither the time nor resources to send mass mailings and canvass far and wide. This is not a general area re zoning, but the re-zoning of one piece of property. Of the 10 adjacent neighbors, 70% have no opposition to this petition. As I contacted neighbors within a larger radius, not one person I talked with had any opposition to our re-zoning petition. In fact, 21 out of 24 of my close neighbors have no opposition and I have received unsolicited phone calls from others voicing support. The 3 VSPP signers are the only ones in the immediate area who are opposed, and not one of them has offered a valid reason for opposing or even suggested a condition.  I hope that you will approve this petition so that I may be able to develop the property in a way that improves both the aesthetics of the area and property values for the neighbors, and allows me to continue to live on the land that I’ve owned for 26 years.

OPPONENTS

Mr. Phillip Letsinger, 2719 Kittrell Drive, 27609 – read the following statement:
I am Philip Letsinger.  My wife, Judith, and I live at 2719 Kittrell Drive, directly across Kittrell Drive from the lot in question.  During the 34 years we have lived on Kittrell Drive, Judy and I have been involved in many efforts to protect and improve the Fallon Park neighborhood.  In the late 1970’s, we were instrumental in the Council revising the City street improvement standards to provide for resurfacing “ribbon” streets such as Kittrell Drive and Royster Road.  First applied in Country Club Hills, this revised standard helped preserve the many frees bordering Fallon Park along Kittrell and Royster.  This was critical in the maintenance of the unique character of the neighborhood.  Judy and I have also assisted neighborhood property owners in rezoning existing developed areas to reflect actual density, thereby preventing improper development.  In 1986, I petitioned the Council to rezone a large area between Fallon Park and Claremont Road to reflect the actual existing development. At that time, all existing parcels met R4 area requirements.  However, while the rezoning petition was still under consideration by Council, the city staff inadvertently and contrary to City policy approved subdivision of the lots at the northwest corner of Kittrell and Royster and the southeast corner of Anderson and Royster.  These subdivisions resulted in the two lots facing Royster not meeting R4 area requirements.  However, the lots facing Kittrell and Anderson do meet R4 area requirements.  Subsequent to these two subdivisions, the Council approved the R4 rezoning request, except for the four newly subdivided lots which remained R6.  Judy and I believe that R4 remains the correct zoning for the lot in question, and it should remain R4 in the best interests of the Fallon Park Neighborhood.

Ms. Susan Hadberg, 2944 Claremont Road – highlighted the following statement: 
To: Raleigh City Council and Raleigh Planning Commission

From: Save Fallon Park Advisory Committee (member list attached)

Re: Petition to Amend the Official Zoning Map Filed by Mary Sikes Case Z-47-06

We write as an ad hoc committee comprised of 15 people, Save Fallon Park, that came together to oppose the petition to amend the official zoning map, Case Z-47-06.

While we empathize with the Sikes, and in particular with Mr. Sikes’ desire to care for his mother, we also that you consider the numerous other people whose personal lives would be affected should such a change be approved. Rezoning is a land use decision that would touch the lives of many other families, and we therefore oppose this rezoning petition. A few notes:

• A valid VSPP has been signed by five people owning three properties in the buffer area.

• Over 310 additional residents have signed petitions opposing the rezoning (list attached)

• Petitions were signed by property owners/residents on Kittrell, Royster, Lochmore, Hazelwood, Anderson, White Oak, Claremont, Medway, Kenmore, Beechridge, Oxford, and other streets.

• At last week’s Five Points CAC meeting, the requested rezoning was defeated by 22 to 6.

• We concur with the City staff’s draft report assessments: (She referred to Strategic Planning on page 7 of the Zoning backup.)
> Applicant has not made a compelling argument as to the reasonableness of the small scale rezoning request or the public interest being served to amend the Official Zoning Map.

> Applicant has not made a compelling argument as to the benefits to the immediate neighbors and the surrounding community.
> The neighboring single family homes feature deep setbacks and deep lots. A two-lot subdivision consistent with the proposed rezoning would result in the creation of lot sizes and setback that are not consistent with those of the surrounding neighbors.  While the frontage lengths along Kittrell would be closer to the prevailing pattern, with depths of 90 to 100 feet, the lots would be considerably more shallow than the other nearby lots.

• Fallon Park is prone to flooding. Allowing higher density in the area may in the long term result in more impervious surface area than is currently found around the park perimeter.

• A large area that includes the Sikes property was zoned from R-6 to R-4 in 1986. At that time, about 235 people signed the petitions. Details on this can be found in the 3/18/86, 5/20/86, 7/15/86, 8/5/86, and 9/2/86 City Council minutes as well as in Planning Commission minutes relating to cases Z-18-86 and Z-64-86.

• Thanks to the vision of those who sought and approved R-4 zoning protection in 1986, the neighborhood has prospered and continually improved, as rapidly rising property values and property tax rates attest.

• Should this rezoning and infill subdivision be approved and thus set an example for future property owners, there are several properties in the neighborhood that are potentially candidates for similar treatment. Thus, an approval could set a precedent.

Ms. Hadberg pointed out many opponents were not in attendance because of Open House at Joyner Elementary School and asked for all opponents in the audience to stand.  Approximately fifteen people stood in opposition.   
We urge you to vote no to Case Z-47-06.

Phillip Poe, 620 Devereux Street, Raleigh, NC, Five Points CAC Co-Chair – stated at the meeting last week by a vote of 22-6 people recommended the denial.  He stated he would like to express some concerns.  He stated it is not process.  He pointed out they would not believe the amount of adding that was done for less than a half of an acre.  He stated he feels there are not good infill standards.  He pointed out that Bob Mosher recommended that the CAC take a really good look at this.  He stated there are many communities struggling with this issue.  He stated the other issues relate to predictability and complexity of the process. 
REBUTTAL
Ed Eggers, 2717 Royster Street read the following statement:

My name is Ed Eggers. My wife and I live at 2717 Royster Street. We have lived at this address across from Fallon Park for 30 years. In those 30 years we have invested heavily in the house itself and the surrounding grounds.  We share a 201-foot common boundary with Mary Sikes and are probably the most directly affected family by her rezoning proposal.  Initially we were against it because of the heavy impact on our property and our concerns about the impact on Fallon Park and other precedent setting issues.  However, after sometime, we came to realize that to be for or against something it was important to educate oneself about the issue itself.  It’s difficult to arrive at a thoughtful conclusion knowing only one side of the controversy, setting aside exaggeration, misinformation, or other agendas.  So, we set about to educate ourselves about their proposal.  This education process began with the Sikes themselves.  How could you educate yourselves if you really didn’t fully understand what they wanted to do?  After several meetings with the Sikes, we asked a landscape architect, and a builder to come to our property and discuss with us the impact this rezoning would have on the neighborhood, and our property. Separately, we discussed the proposal with a grader to find our how the grading would be done in order to assure proper water flow and run off.  Then we discussed yet again with the Sikes what kind of conditions they would be willing to place on the property that would be so restrictive it would be very difficult for anyone else to use their rezoning as precedent.  This was important to us.  To my happy surprise they had already done so.  They are as concerned with the impact on the neighborhood and the well fare of the Park, as we are. After all this, my wife and I concluded that it would be in the best interests of the neighborhood and us to agree with the Sikes.  We strongly feel that the Sikes should be allowed to rezone their property.  One way or another, this property will be developed.  It is our belief that two tastefully designed houses better fits with the street and its’ surroundings than one that domineers which would inevitably happen.  I urge to vote in their favor.

Ed and Lynne Eggers

2717 Royster Street

Raleigh, NC 27608

787-8504

Ms. Taliaferro stated for the record she did receive an email from a parent who is attending the Open House at Joyner Elementary School and she will submit it for the record.  Ms. Taliaferro later submitted an email and a statement of opposition from Ms. Jenny Doyle.
Foster Sikes, 5709 Crooked Stick Trail, 27612 – stated in 1986 the two properties were subdivided and City Council approved the subdivision of both properties in 1986 as being consistent with the neighborhood and nothing has changed since 1986.  He stated the property is the exact same size and dimension of the other property that was subdivided.  He stated Case # Z-18-86 did not pass and pointed out the filed it would remain R-6.  He pointed out since then the rezoning change to R-4.  Mr. Sikes stated they are trying to stay consistent with the neighborhood and enhance their local property owners and they believe that their development will do this.  Mr. Sikes submitted letters of support to the Clerk for the file from the following people:  



Ed and Lynne Eggers, 2717 Royster Street, 27608



Johnny McConnell, deacon92@mindspring.com


John Cawley, 2713 Kittrell Drive



Mary C. Weston, 2717 Kittrell Drive
No one else asked to be heard, thus the hearing was closed and the matter automatically referred to the Planning Commission.
REZONING Z-49-06 - BASHFORD ROAD – HEARING - REFERRED TO THE CITY PLANNING COMMISSION 
Development Regulations Senior Planner Greg Hallam - stated this site is located on the east side, south of its intersection with Inona Place, being Wake County PIN 0774701431.  He stated approximately 0.44 acre is requested by Margaret Broughton to be rezoned from Residential - 4 to Residential - 10 Conditional Use.  He stated the proposed conditions limit right-of-way reimbursement, tree preservation, parking, building material, access, density and development limited to single family detached dwelling, townhomes or condominiums.
PROPONENTS
Ms. Margaret Broughton, 225 Bashford Road, 27606 – stated she has lived in this area for 38 years.  She pointed out there are more residential combinations stating it is a collector street, therefore she is requesting to up her zoning from R-4 to R-10.  Ms. Broughton submitted pictures.  She pointed out if there are several buildings constructed the two trees be left at the front entrance as the pictures were being passed around.  She stated there would be an access that goes down the driveway to the back.  She pointed out she does not have any opposing neighbors. 
OPPONENTS

No one asked to be heard. 
Mr. Mark Vander Borgh, 3321 Bearskin Court, West CAC – stated the petitioner is new at this and pointed out they met with her and they discussed putting new conditions in place and they have not been submitted.  He stated some conditions requested were removal of vinyl siding and restriction of condominiums to townhomes and single family dwellings.  He stated during the original Ms. Broughton included the lot to the north, referring to the two curb cuts and pointing out there are some technical issues that had to be worked through.  He stated during their meeting with the conditions requested and she agreed to the CAC voted 19-0 to approve.  He stated without the conditions in place he does not feel comfortable with putting forth their CAC vote and stated they will work with her and support her if the conditions are met and welcome her back to their CAC meeting.  
REBUTTAL
Ms. Margaret Broughton, 225 Bashford Road, 27606 – stated she does not understand the vinyl siding issue. Mayor Pro Tem West advised that the Planning Commission would be the experts and she would be notified at this time.  

No one else asked to be heard, thus the hearing was closed and the matter automatically referred to the Planning Commission.

REZONING – Z-50-06 GLOBE ROAD - HEARING – SPECIAL ZONING MEETING OCTOBER 3, 2006
Development Regulations Senior Planner Greg Hallam –stated the case is not to be heard at the public hearing tonight due to an error by the applicant in a notification process and the City Attorney’s office has ruled that this renders the case null and void.  He pointed out this afternoon the City Council did authorize a Special Zoning Hearing to rehear this case under an application that will be filed by the City at the October 3, 2006 City Council meeting.  He pointed out there is a sense of urgency the City placed zoning on this property which requires the Town City to file a petition based on the Council’s action to annex the 78 acres that are located in Durham County that were officially brought into our jurisdiction and put into the City minutes on August 31, by state statute
REZONING – Z-53-06 PEARL ROAD - HEARING – REFERRED TO THE CITY PLANNING COMMISSION

Development Regulations Senior Planner Greg Hallam - stated this site is located on the north side, west of its intersection with Rock Quarry Road, being Wake County PIN 1731189222.  He stated approximately 1.75 acres are requested by Stephen D. and Angela J. Gower to be rezoned from Residential -4 to Residential -10 Conditional Use.  The proposed conditions limit density, access and right-of-way reimbursement.
PROPONENTS

Mr. David Dozar – stated he represents the owner of this property and he is the one who had the property to the west rezoned to R-10 Conditional Use.  He stated the main reason for the rezoning is the property owner would like to sell his property to the person that already has it.  He stated they received a unanimous vote from the SECAC.

OPPOSITION

None

No one else asked to be heard, thus the hearing was closed and the matter automatically referred to the Planning Commission.

Mayor Pro Tem West excused Councilman Isley from the meeting at 7: 20 p.m.

TEXT CHANGE TC-17-06 –– BUILDING HEAIGHT MEASUREMENT - HEARING – REFERRED TO THE CITY PLANNING COMMISSION

Development Regulations Senior Planner Greg Hallam - explained that this text change amends the Zoning Code to revise the method of measuring minimum building setback requirements for all zoning districts when the proposed building height exceeds the base maximum.  The revised method will require only that portion of the building which exceeds the base maximum to meet the additional setback requirement (generally, one foot of additional setback for each one foot of additional building height).  

There were no other speakers on this matter, thus the hearing was closed and the matter automatically referred to the Planning Commission.

TEXT CHANGE TC-18-06 –– DEVELOPMENT REVIEW FEES - HEARING – REFERRED TO THE CITY PLANNING COMMISSION
Development Regulations Senior Planner Greg Hallam - explained that this text change amends Part 10 of the Raleigh City Code, Planning and Development, to incorporate new fees and increase many of the existing fees associated with the City’s responsibility for accepting, reviewing, processing and issuing approvals for preliminary and final development plans.  These fees relate to the processing of certificate of appropriateness applications, historic landmark designations, preliminary and final site plans, master plans, evidentiary hearings, rezonings, text changes, zoning verification letters, comprehensive plan amendments, subdivisions, construction plans, plat recordation, street closings, street name changes, minimum permit fees, flood studies, standpipe installations, stormwater controls, temporary certificate of occupancies, journeyman examinations, sidewalk and driveway permits.  
There were no other speakers on this matter, thus the hearing was closed and the matter automatically referred to the Planning Commission.

TEXT CHANGE TC-19-06 –– CEMETERIES - HEARING – REFERRED TO THE CITY PLANNING COMMISSION

Development Regulations Senior Planner Greg Hallam - explained that this text change amends the Zoning Code and Subdivision Regulations of the City Code to govern the regulations of cemeteries.
Mr. David York, P.O. Box 27525, Raleigh – stated they represent a few cemeteries as well as churches in Raleigh’s jurisdiction and pointed out when he saw this text change was coming forth he read with some concern.  He pointed out he has stated to this Council previously that cemeteries place high value on land more so than any other property owner probably in our jurisdiction.  He stated there is some concern in the industry about the impact of a forty foot setback or no use zones not just curve right-of ways but potential or future right-of-ways. He pointed out he has concerns about the wording of the following text: 
“Sec 10-3060. REGULATION OF CEMETERIES. 

(Referring to Section b Paragraph (2) Page 2
(a) 
Cemeteries Created After Application of This Section* And Those Not Grandfathered Under Subsection (b) Below.

(1) Any cemetery use that exceeds two acres in size or is planned and phased to exceed two acres in size shall be subject to the public facility dedication and improvements requirements of this chapter.

(2) The subdivision plan for cemetery use must take into account present and future public improvements, including, but not limited to, those expressed in the current City Comprehensive Plan or Thoroughfare Plan. No grave space, mausoleum, vault, crypt, or columbarium shall be created that are located within forty (40) feet from any street right-of (including projected right-of-way) or thoroughfare designated on the current City Comprehensive Plan or Thoroughfare Plan.

(3) The provisions of Section 10-3 032 shall not apply to cemetery plots.

(4) A cemetery use that is not subject to the public facility dedication and improvement requirements of this chapter and is not otherwise a subdivision shall not be required to comply with Sections 10-3013(c), 1.0- 3014, and 10-3017.

(b) Cemeteries Existing Prior To The Application of this Section.*

(1) The provisions of this subsection (b) shall apply to cemetery uses existing prior to the application of this regulation.*

(2) Cemetery uses existing prior to the application of this section*, may be grandfathered from the provisions of this chapter if within three years from the applicable date of this section: *

a.
A map is provided to the City showing all grave spaces, mausoleums, vaults, crypts, and columbariums located within forty (40) feet from any street right-of-way (including projected right-of- way) or thoroughfare designated on the current City Comprehensive Plan or Thoroughfare Plan.

b. 
Evidence is provided to the City showing that prior to the application of this section* substantial financial investment in the development of the cemetery and allocation of grave spaces mausoleums, vaults, crypts, and columbariums was undertaken.
(3) Unless grandfathered pursuant to the provisions of subsection (b)(2) above, pre-existing cemetery uses covered by this subsection (b) shall be governed by the applicable provisions of this chapter, including subsection (a) above, three years from the applicable date of this section*.

He stated he understands how Staff has prepared this to include a grandfathering and he is assuming this is paragraph for (a) and (b) but he will be seeking clarification.  He stated he is concerned with the use of the term “may” and feels like it should state “shall” and if it is “may” like something in the legislative history at whose benefit is this permissive term.  He questioned would it be the City’s or the cemetery.  He stated if the cemetery has the discretion it should be a “shall” for it to be a true grandfathering.  He stated he has other concerns that relate to churches.  He stated if the church wants to add a graveyard or a columbarium he is not sure how that is impacted by this text change whether the area for the columbarium would have to be subdivided away from the church property.  He stated he understands from a previous matter before the City Council on Creech Road why this is before the group but he has these concerns and he looks forward to working with Staff.  
There were no other speakers on this matter, thus the hearing was closed and the matter automatically referred to the Planning Commission.

ADJOURNMENT

There being no further business before the Mayor Pro Tem West announced the meeting adjourned at 7:30
Daisy Harris-Overby

Assistant Deputy Clerk
Dho/09-19-2006
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